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Outsourcing and the Duty to Govern

Paul R. Verkuil®

I. Introduction
This Chapter complements Gillian Metzger’s chapter in this Volume on

the relationship of privatization to the nondelegation doctrine.' Professor Metzger argues
for a nondelegation rule that requires government to structure authority transferred to the
private sector. The nondelegation doctrine postulated here argues not just that transfers
of power to private hands must be accompanied by procedural standards, but that in some
settings the transfer of governmental power should not occur at all. If the President
cannot transfer the executive power to the Vice President, then the Secretary of Defense
cannot transfer his authority to RAND, nor can the Assistant Secretary at the
Environmental Protection Agency transfer her power to make reasoned decisions to
contractors. The nondelegable duty doctrine is both a harder and easier argument to
sustain under the traditional theory; harder because it potentially forbids delegations;
easier because it does not require a search for ascertainable standards.? This
nondelegation theory poses prudential limits like standing and justiciability® which may
limit the role of the courts. But the judiciary does not have the last word. All political
officials take oaths to uphold the Constitution. The delegation and rule of law theories
postulated here are responsibilities shared among the branches.

The chapter also explores statutory and administrative requirements that are
clearly enforceable and reinforce the constitutional arguments. It then considers as a case

study recent developments in airport security and analyzes the public and private



dimensions of the services there provided. From that experience, a definition of
nondelegable duties emerges.
Il. Downsizing and Governance

The federal government is in the midst of a long-term downsizing of its civilian
workforce.* This has been a bipartisan effort, beginning in the Reagan and Bush |
Administrations, spurred on by the “reinventing government” movement in the Clinton
administration, and firmly embraced by the Bush Il Administration’s commitment to
further reduce civilian payrolls.® If President Bush achieves his personnel goals the
federal civilian workforce will be reduced to about one million non-postal® employees.
While the civilian workforce is not always reduced in favor of private service
provision—the Transportation Security Agency (TSA) recently added over 60,000
government employees to airport security, a function that was previously privatized—
downsizing is clearly the trend.

This trend can adversely affect the provision of government services by targeting
some essential (policy) jobs for outsourcing, and by leaving inadequate numbers of staff
to oversee those whose jobs have been outsourced. It is difficult to know how many
government officials are needed for oversight purposes, but when the number of private
contractors grows to more than twelve times the number of government employees,’
control issues arise. When policy positions are outsourced or those in policy positions
are stripped of adequate staff, essential government functions may be neglected. And
when the number of service contracts grows exponentially® the government’s ability both

to govern and to oversee outsourced service providers can be severely tested.



A. Defining Policy Officials

To some extent all government officials, down to the cop on the beat or the
private in lrag, engage in acts of judgment and discretion that define the policymaking
function. But policy level officials of government hold others accountable; they have
been selected, in John Rohr’s phrase, to “run a Constitution.”® At the federal level, these
officials are appointed as Officers of the United States or selected as members of the
Senior Executive Service (“SES”). The number of Presidential appointments has been
estimated at around 3,300 and the SES at about 7,700 members.’® These roughly 11,000
officials have the primary responsibility for managing one million government employees
and over 12 million contractors. Their responsibilities have grown dramatically with a
downsizing government.

In addition, the ratio of political appointees to career officials has grown during
this period of downsizing.™ Political officials have the confidence of the party in power.
However, there is evidence that political appointees are less effective managers than the
career officials they replace.'?> For example, FEMA’s inability to manage Hurricane
Katrina is partially attributable to the number of political appointees in its senior
leadership.®* The increase in presidential appointees, the added responsibilities of all
policy officials due to downsizing, and the resulting reliance upon contractors left FEMA
in an untenable position.** Most studies have concluded that the hurricane disaster relief
effort suffered acutely from inadequate public management, preparation and control.™

In the military setting, operations in Iraq have exposed serious leadership
deficiencies that can also be partially attributed to outsourcing and downsizing.*® The
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creation of what amounts to a “privatized military”~" as a sophisticated provider of



security services to the United States shows how shorthanded the military is in these
critical theaters of operation. While private contractors have existed for a long time,*®
their responsibilities have been vastly expanded. Private services are now performed on
the battlefield*® where they are involved in military functions as interrogators® and
security guards. In fact, the recent investigation of Blackwater’s activities, as a
contractor for the State Department, reveals how much lethal force their employees have
exercised since the Iraq war has began.* But,given the difficulty in meeting recruitment
goals during the war in Irag,? this unprecedented level of military outsourcing will be
hard to reign in.

Downsizing of the civilian workforce affects the military independently of the
size of our “public” armed forces. The military is subject to civilian control through the
President as Commander in Chief, so civilian policy makers ultimately are responsible
for military policy. The Pentagon has been hard hit by civilian retirements and personnel
cutbacks, even as the defense budget has expanded. The growing shortage of civilian
contracting officers at the Pentagon, noted by the Government Accountability Office
(GAO),% is one consequence.

This shortage comes precisely when contractual oversight is most needed as
private contractors operate in Iraq largely under single-sourced, noncompetitively bid,
multi-billion dollar contracts.** Deficiencies in contract performance have been
embarrassing, costly, and pervasive.” Fixing this problem, or even stemming it, rests on
experienced public officials who are increasingly in short supply. Thus, government has

started to outsource the duty to oversee those outsourced activities.?® When the



contractor oversight function is outsourced, policymakers are further compromised and
accountability of the government is frustrated.

B. Oversight and Policymaking

When the response to GAO’s report on inadequate oversight?’ is to delegate that
function to private contractors, DOD exacerbates the accountability problem rather than
solving it. If government does not have adequate personnel to oversee its outsourcing, it
does not have adequate personnel to read the reports on outsourcing submitted by its
private overseers. Moreover, when the Vice President is the former CEO of a primary
contractor in Iraq (Halliburton),? the oversight role is essential. DOD should ensure that
the lack of adequate personnel at the policy level does not hinder the government’s ability
to decide objectively whether to outsource in the first place.

All firms, including government, confront the classic choice of whether to
perform functions directly (in-house) or indirectly (through contractors).? In
government, to properly exercise the “make or buy choice,” however, both the function
and the choice must be objectively examined. If the function involves policymaking
there is no choice to make—government officials must perform it. David Walker, the
Comptroller General of the Government Accountability Office, puts it: “War fighting,
judicial, enforcement, regulatory, and policy-making functions should never be
privatized.”®® Yet these functions are increasingly delegated to private hands.

In the disaster relief and military settings, “tactical privatization”®!

now gives
private contractors the authority to perform enforcement and policymaking functions.
Private contractors can now be seen not only on the streets of Baghdad, but also in New

Orleans. It has long been thought by conservatives and liberals alike that the public



provision of security and the protection against disasters are public goods. ** Actions to
protect the commons often require a “special public trust.”** When public duties are
outsourced in this setting, that trust is compromised. Thus, delegating the oversight
function both diminishes the public role and raises constitutional concerns.
1. The Case for Constitutional Governance

Policymaking is reserved to the political branches of government through the
separation of powers doctrine. Inevitably, the structural Constitution is about governance
or, more precisely, democratic governance.?* Separation of powers helps to ensure
democratic governance in two ways: it assigns governing duties to separate branches, and
it prevents those branches from transferring or reassigning those duties to others. Much
of the duty to govern is assigned to the Executive under Article 11, where the Executive
power combines with the Commander in Chief power.*> But all three branches are
crucial players.

A. Structural Controls on Administration

Executive control over the administrative branch, that branch not mentioned in the
Constitution,*® is assured in several ways. The President works through a network of
constitutionally defined deputies designated “Officers of the United States.”*’
Presidential control of these officers is ensured through the ability to require “the
Opinion, in writing, of the principal Officer in each of the executive Departments”;* and
by the President’s responsibility to “take Care that the Laws be faithfully executed . . . ”*°
But it is another clause—the Appointments Clause**—that does the most to

protect against improper delegations of policymaking authority to private parties. The

President appoints Officers of the United States. Congress, through the Senate, advises



and consents to those appointments. This Clause provides several significant protections:
it protects the Executive against Congress; it protects both branches against the
“administrative” branch, and it also protects against the delegation of authority to private
parties. The Justice Department’s Office of Legal Counsel (OLC) usefully defines these
protections as the horizontal and vertical dimensions of the Appointments Clause.** The
horizontal protections prevent the branches from aggrandizing power by exerting control
over the appointment and removal of executive officials outside the limits of the
Appointments Clause.*> The vertical effect is triggered when the Executive delegates
power to outsiders. It is this dimension of the Appointments Clause that is least well
understood and will be elaborated upon in Section 111.C.

In sum, the President or a cabinet Secretary were to assign duties to private

contractors that are normally performed by either principal or “inferior”*

officers, they
would be delegating duties to those not covered by the Appointments Clause. Officers of
the United States are said to exert “significant authority,” which is inherent in, and
exclusive to, the executive function.** When the President appoints military officers, for
example, their duties fall within the constraints of this requirement.* Even junior
officers (e.g., 2d lieutenants, ensigns) are subject to this requirement, though their
command authority is limited.*® When they exercise command authority in conflict
situations or assert force (including, for example, the interrogation of prisoners in Iraq)
they perform significant duties in the sense required by Buckley v. Valeo.

When these duties devolve to private contractors, constitutional responsibilities

have been transferred without congressional approval. Combat military actions,

“warfighting,” by Comptroller General Walker’s description,*’ are thus nondelegable



actions and the phrase “private military”*® describes a function offensive to the
Constitution. If Constitutional duties of this dimension are viewed as nondelegable,
Congress may not provide the executive power to hire "private" officers of the United
States. But such a stringent rule may not be necessary. If one mediates between the

formalist and functionalist views of cases like Myers and Humphreys Executor,*® a

middle ground emerges where Congress can expressly exercise delegating authority.

In this way, the executive branch’s private delegations can be given legitimating
effect. Through congressional authorization, the branch participation goals of the
Appointments Clause can be satisfied. Just as Congress cannot add restrictions to the
Appointments Clause (by applying it to removal of officials), the President cannot
frustrate Congress’s power under the Appointments Clause by delegating officers’ duties
to private contractors without congressional concurrence. Congress’s interests under the
appointments process are two fold: they include the power to oversee and, if necessary, to
impeach the officers involved.®® The power to impeach is lost if the power is exercised
by private contractors. But if Congress consents to a transfer of public power to private
hands, i.e., if it approves contracting out certain functions, it effectively accepts the loss
of control such transfers imply. Of course, this argument sidesteps the question whether
Congress can effectively waive its appointments powers. A strong view of the
nondelegation doctrine stands as a barrier to such waivers. But since Congress has not
specifically authorized private military activities at this stage, the approval of such
activities remains a central issue.

Moreover, another constitutional provision appears to contemplate private

military action under some circumstances, providing that Congress gives its approval. At



one time, the Marque and Reprisal Clause® anticipated private military activities through
the employment of privateers. But the executive could employ these contractors only if
Congress approved. Thus, even this clause provided a constitutional safeguard against
the unilateral use of military power by the executive branch.

On the civilian side, the OLC Memorandum cites only two “vertical” cases,
neither of which is directly applicable to the contractor situation.* The paucity of case
law is not surprising. It may be due to several factors: the absence of any instances of
policy delegations to private hands; the assumption that such delegations are within the
executive power; or, more likely, procedural limitations like justiciability and standing®®
that limit the prospects of such cases.

As a result, a constitutional principle requiring public responsibility for public
acts has not been adequately developed. Such a principle would depend on the courts
embracing a corollary to the horizontal “anti-aggrandizement” principle that limits one
branch’s ability to usurp the authority of the other.>* An “anti-devolution principle”
would prevent the President from aggrandizing power at the expense of Congress by
privatizing executive functions subject to the Appointments Clause. To illustrate,
consider that, in overseeing delegations of military authority to private hands, President
Bush sometimes acts with, and sometimes without, congressional authorization. On
occasion, he may even be acting in the face of congressional restrictions (such as those
posed by the Subdelegation Act, which limits delegations to officers of the United
States). When he does so, according to the principle just described, his authority would

be at its “lowest ebb.”*®



The executive branch’s delegation of public power to private hands also occurs
frequently in the domestic context. Privatized actions are often not transparent in that
setting, due to the vagaries of the contracting process and the inapplicability of the
Federal Advisory Committee Act (FACA)>® and the Freedom of Information Act
(FOIA)>" which publicize meetings and documents submitted to government. If
applicable, these statutes would help condition the President’s transfer of civilian
policymaking authority to private hands and also protect Congress and the public from
loss of democratic responsibility.

But there are other constitutional provisions that can potentially challenge private
delegations.

B. Due Process Limits on Private Delegations

The nondelegation doctrine has been largely unenforced by courts since the New
Deal period. However, the principle still attracts loyal adherents who would like to see it
revitalized.”® If the doctrine were to reemerge, it could be reformulated to limit executive
as well as congressional delegations. At first glance, it might seem inappropriate to
extend the traditional nondelegation doctrine to the contracting context. As Professor
Vikram Amar has suggested,* delegations become more problematic when they are
harder to reclaim. Outsourced power can always, in theory, be reclaimed through
contractual restrictions. The contracts themselves can become instruments for structuring
the delegated power. Of course when contracts are open-ended, single-sourced, and
long-term, as they have been in Irag, delegated power is not so easily retrievable. Thus,
nondelegation theory alone may not be a sufficient instrument for constraining pervasive

outsourcing. Other constitutional provisions are available, however.
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The Due Process clause may be invoked to constrain privatization. One of the
most famous nondelegation cases, Carter v. Carter Coal,® raised both nondelegation and
due process concerns.®* Under the Bituminous Coal Conservation Act,®? district boards
elected by coal operators and unions set wages binding on all coal producers. The Court
set aside this grant of decisionmaking power to private parties on both grounds. So even
if use of the nondelegation doctrine remains problematic when applied to contracting, due
process considerations might lead courts to limit such delegations.®® What offended the
Carter Coal Court was that the public interest was nowhere represented in a delegation
that authorized private lawmaking. As Professor Tribe has noted, “[t]he judicial hostility
to private lawmaking . . . represents a persistent theme in American constitutional law.”®
Of course, privatization is not exactly private lawmaking—the vertical delegations of
governmental power to private contractors usually involve policymaking, not private
decisionmaking in the Carter Coal sense. But when due process requires a
decisionmaker, it usually requires a public actor.®® To this extent, when the grant of
power has a public dimension, it can be viewed as “publicized” for due process
purposes.®®

C. Appointments Clause Limits on Private Delegations

As noted above, the Appointments Clause could also serve as a deterrent to
private delegations of significant government authority. The Clause identifies those
public officials who must conduct the policymaking business of government: Officers of
the United States. The Constitution divides those who work for the government into
three categories: principal officers, inferior officers, and employees.®” The first two

categories ought to be subject to Appointments Clause limitations on the outsourcing of
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authority,®® whereas the jobs of employees are of lesser constitutional importance, and
may be outsourced.

Officers of the United States exercise “significant authority”®

under the Supreme
Court’s decision in Buckley, which established three criteria for officer status: exercise of
significant authority, duration of employment, and the permanent nature of the duties
assigned.”® Since the case itself involved members of the Federal Election Commission,
all three criteria were clearly satisfied. The question for Appointments Clause purposes
IS whether these criteria are independent or alternative.

This led to a debate between two presidential administrations. The administration
of George H. W. Bush adopted the “alternative criteria” view'" in arguing for the
unconstitutionality of qui tam actions (private law enforcement).” By asserting that
significant authority under the Appointments Clause was both necessary and sufficient,
the Bush | Office of Legal Counsel concluded that the private relator who initiated an
action on behalf of the government would be exercising authority constitutionally
reserved to the Attorney General.”

Adopting this strict reading would make it more likely that outsourcing decisions
could be held to violate the Appointments Clause. That is, if the exercise of significant
authority were the sole Buckley criterion, many contractors would fall within its terms.
The Appointments Clause question would become simply whether private contractors
exercised significant authority, or “insignificant” authority, i.e., whether they performed

duties of officers rather than employees. Private contractors delegated “significant

authority” would, like qui tam relators, ipso facto become unconstitutional actors.”
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To illustrate, consider the extensive government contracting undertaken by the
administration of George W. Bush in the context of the Iraq war. If all devolution of
“significant authority” is forbidden, much of this contracting is constitutionally suspect:
the private military cannot engage in warfighting on the battlefield, nor can contractors
make policy for agencies.

This argument, based on the OLC interpretation of Buckley embraced by the Bush
I administration has weaknesses which were revealed in the competing interpretation
embraced by the Clinton administration. President Clinton’s Office of Legal Counsel
expressly disavowed the earlier Bush OLC opinion and argued instead for the
independent status of each of the three Appointments Clause criteria considered by
Buckley.”™ In so doing, the opinion primarily sought to preserve qui tam actions,® not to
opine on private delegations.”” Yet its conclusions are instructive for our inquiry here.
Because qui tam actions would not fail the second and third Buckley criteria, they would
be constitutional under the Appointments Clause, so long as Congress expressly consents
(as it did in the False Claims Act). This consent is vital as a normative matter because it
protects Congress’s role in the appointments process. But if Congress has expressly not
acted, in for example, the private contractor context or if it can be shown that Congress
has acted to restrict delegations, then the Appointments clause can still operate.

Moreover, the Appointments Clause not only requires significant authority to be
exercised by officials, but it also requires these officials to take oaths to uphold the
Constitution.”® The oath requirement is no mere formality: it is the way the Constitution
separates public from private actors.”® Government officials, like Supreme Court

Justices, the President and Members of Congress, take oaths to uphold the Constitution.®
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While not all oath takers may exercise significant authority, the Constitution assures that
no one who exercises significant authority is not an oath taker. Moreover, these officers,
once confirmed, are also subject to the impeachment power, a power Congress uses to
oversee the executive branch. If duties of executive branch officials are transferred to
private hands, these delegatees become “unimpeachable” and Congress loses a
constitutionally designed accountability mechanism.

It is interesting to ask whether the unitary theory of the executive® would accept
this view of the Appointments Clause. Recent commentary by Professor Sai Prakash, a
well known unitarian, reinforces the Clinton OLC position in the qui tam context.® Asa
matter of original constitutional intent, if Congressionally authorized qui tam actions
survive, the Appointments Clause retains its controlling power absent that delegation.

For those concerned about pervasive outsourcing, of course, the single criterion
view staked out by the first Bush Administration would make it easier to sustain a
constitutional claim. All the President (or a Head of Department) would have to do to
run afoul of the Constitution under this approach is delegate the duties of an officer of the
United States to a private contractor.®® In the military setting, such delegations occur
with regularity, because “officers” includes those who carry out battlefield assignments
frequently delegated to security contractors. Yet because qui tam actions have survived
constitutional review,* the Bush | “single criterion” view is less convincing. This makes
private contractor delegations less vulnerable since the other two criteria established by
Buckley (duration and established roles) are rarely satisfied by delegations to private

contractors.®
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Still, even if delegations to contractors were to pass constitutional muster under
Buckley’s nondelegation test, they might nevertheless run afoul of the Appointments
Clause if Congress has not authorized them. Statutes that authorize delegations of
significant authority, such as the False Claims Act, are hard to find, arguably because
Congress values its oversight prerogatives. In the absence of authorizing statutes,®
delegations should be subject to challenge under the Appointments Clause.

This leaves principal officers, if not the President, at risk when they delegate
significant authority to private hands. In the civilian setting, consultants to agencies who
do policymaking work may fall into this category. For example, consultants who advise
FEMA officials to contract for services actually make payments in disaster relief
situations and prepare hurricane evacuation plans.®” Contractors may also conduct peer
review processes for agencies and review, summarize, and prepare agency responses to
submissions in rulemaking. These seem like policymaking roles. If so, the work these
contractors do is potentially significant in the constitutional sense, and subject to
Appointments Clause challenges.

To be sure, government officials employ these contractors. But these
arrangements still raise some difficult questions: When contractors exercise “authority” is
it “significant” or even “governmental” when it is submitted for formal approval to an
official of government? The official who approves is presumably exercising
governmental authority. Yet if the contractor does all the substantive work, e.g., prepares
a policy letter and a government official signs it without change, can we be confident that
he or she has exercised the constitutionally requisite authority?® In other words, does a

rubber stamp satisfy the Constitution?
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D. The Distinction Between “Significant” and “Authority”

Even if we show that private contractors do “significant” work, do we have to
show that they exercise the constitutionally requisite “authority”? The decisions made by
contractors cannot usually take effect until a public official, who has sworn an oath of
office, approves them. It is the government official who makes the decision
governmental. Yet what precisely is required of such an official? Surely the exercise of
meaningful authority by Officers of the United States must involve more than simply
endorsing the work of private contractors, and in many cases it does. But some actions of
officials in agencies like FEMA and others suggest that public officials are not always in
charge. The question is whether such failures are simply poor oversight and execution, or
whether they rise to the level of unconstitutionally delegated authority. Bad management
may or may not be unconstitutional governance.

At one time the Supreme Court said that to exercise significant authority the
government official must actually do the work. By calling the Secretary of Agriculture to
account when significant work was delegated to a lesser government official, the Court in
Morgan v. United States®® (Morgan 1) created a formidable legal accountability standard.
The Court’s reasoning in Morgan | could be extended to private contractors since the
case established a legal principle that he (or she) who decides must hear “the evidence.”*
Of course, the Secretary’s delegates in Morgan | were public officials—either employees
or “inferior” officers®™ —not private contractors. Had the Secretary delegated power

instead to a private actor, the Court surely would have disapproved.” Moreover, the

Secretary was acting in a judicial capacity when he delegated decisionmaking power to a
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hearing officer. Had he let a private decisionmaker exercise that power, the delegation
might have also raised the due process concerns expressed in Carter Coal.*?

Although the requirement from Morgan | that those who decide must hear was
later abandoned by the Court,* the principle it established has inherent appeal in
situations where decisions are delegated not to subordinates but to private parties. Itis
one thing to use consultants to help set priorities or provide analysis. Is is another to
recommend management changes that are implemented uncritically. Moreover, in some
decision contexts like rulemaking, record and analysis requirements place on the agency
official an enhanced duty to decide. *°

The Court imposes a “hard look” requirement on agency decisionmakers in this
context.®® Perhaps delegations to private contractors of the record compilation and
analysis functions may be permissible, but delegations of additional authority—for
example, analysis and drafting of the concise statement of basis and purpose—seem to
outsource decisional authority. Transfers of intellectual and decisional powers to private
hands, even if the final signature remains with the government official, offend the
Appointments power and frustrate principles underlying hard look review (which assume
that the agency has an obligation to take a hard look before deciding). Is is hard to see
how these actions do not cross the significant authority requirement of Buckley.

For separation of powers reasons, the courts may be reluctant to call the agency to
account. The Supreme Court is not anxious to embarrass the Executive, and it uses the
“rule of regularity” to presume decisionmaker good faith.”” Yet the presumption of
regularity, which can allow broad subdelegations to subordinates, only makes sense if it

is limited to government officials. Under the Subdelegation Act, “[t]here is no such

17



presumption covering subdelegations to outside parties.”*® A federal agency may turn to
outside entities “provided the agency makes the final decision itself.”*® And in no event
may an agency “merely ‘rubber-stamp’ decisions made by others under the guise of
seeking their ‘advice’. . ..”*® In U.S. Telecom Association v. FCC, the District of
Columbia Circuit limited the use of outside advice because it saw “the risk of policy drift

inherent in any principal agent relationship”*®

as incompatible with its role on judicial
review. The judicial review function is pointless unless it contemplates agency officials
who themselves consider alternatives before deciding to take significant actions like
promulgating rules.*?

In addition, the Chenery principle,'®®

which requires that courts uphold agency
actions based solely on the reasons given, connects the validity of agency action to the
reasoning process.’® Agencies, unlike Congress, are bound on judicial review by the
reasons they assert.'® And, of course, insistence upon a reasons requirement justifies the

deference accorded agency actions under Chevron.*®

When agencies choose among
reasonable statutory interpretations under step two of Chevron, reviewing courts must
defer to their expertise. If the expertise is a function not of agency insights but of
outsiders’ views uncritically adopted by the agency, the deference principle is frustrated
and should not apply.

Of course, it may be difficult to detect the influence of contractors on an agency
decision, in part because not all agency contracts are easily accessible to the public, or to

courts. But where such agency contracts become known, and where the contracts

authorize private actors to provide significant analysis, the decisions that result are surely
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deserving of judicial skepticism rather than deference. Deference is earned by agencies
who engage in thorough analysis.

The delegation of significant authority may have become an inevitable
consequence of the privatization movement. As argued above, the sole criterion Bush |
view of Buckley is more hospitable to nondelegation challenges than are the independent
Clinton OLC requirements of duration and scope of appointment.'®” In situations where
agencies employ private contractors on a regular basis to prepare, draft and reason out
decisions, the contractors ought to be viewed as presumptively exercising significant
authority. The Appointments Clause, which forbids delegations of significant authority
without congressional authorization, and the Court’s role in judicial review both demand
that reasoned decisionmaking remain a nondelegable duty of agency governance.

IV. Control of Privatization by Statutory and Regulatory Means

From the early years of the Republic, the necessity for the President to act through
subordinates in the exercise of statutory powers was judicially accepted.’® The Court
was reluctant even to determine whether the actions taken were themselves legal.*®
While the Court had more difficulty with the executive delegation of adjudicatory
powers, that too has come to be accepted practice.**® Responsibility for adjudicatory
actions has now largely been placed in the hands of administrative delegates who are not
under direct presidential control.**

Congress has an interest in controlling how the President delegates executive
power to subordinates. Conflicts between the political branches over how to control

subordinate executive actors have long existed.? Dean Elena Kagan has articulated a

broad constitutional role for executive administration and management that reads statutes
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as giving the President ultimate control.™ But Congress regularly places statutory
responsibility in subordinates, in particular Heads of Departments, rather than in the
President directly. According to Professor Kevin Stack, however, this creates both a
constitutional and a “statutory” executive.’** In the latter case, Congress retains a
significant role in assigning decision responsibility that can rein in expansive notions of
executive control over subordinates.

But Congress also supports delegations directly to the Executive. Congress has,
for example, vindicated presidential acts that were initially taken without statutory
authority.**> And, in general, Congress has cooperated with the President in permitting
subdelegations of executive power to subordinates. Through reorganization acts,
Congress has recognized the realities of the modern administrative state by
accommodating the President through express grants of subdelegation power.**® These
subdelegations, however, were to executive officials rather than private contractors, who
under Carter Coal were not thought to be appropriate delegates.

Convincing rationales for limiting delegations to private contractors in the
policymaking arena can also be drawn from both the Subdelegation Act and OMB’s
practice under Circular A-76.**'

A. The Subdelegation Act and Private Contracting

The Subdelegation Act'*® makes delegations to the President’s subordinates
presumptively valid. The Act reflects the pragmatic understanding of presidential
management that the Hoover Commission endorsed.*® The Commission’s goal was to
make government management flexible by allowing agencies to behave more like private

employers.'®® The Subdelegation Act supports that goal by granting to the President
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presumptive power to transfer duties to officials. It was designed to aid presidential
management, not to limit the President’s powers.*** The Act does not address
delegations to private contractors, even though the Hoover Commission sought to give
government more of the powers of a private employer.*?? In fact, by limiting delegations
to officers or high government officials, it implied limits on outside delegations, rather
than encouragement of them.'?

It made sense for Congress to limit delegations to Officers of the United States.
These are officials the Senate has in most cases pre-approved under the Appointments
Clause and over which it retains some control through the impeachment process.
Delegations by the President to those outside this category are forbidden by the Act
unless they are expressly provided for by statute. This approach ensures Congress’s
continuing oversight of the delegation process consistent with the flexibility granted the
executive under the Hoover Commission.***

But the Act also helps set constitutional limits. If no statute grants the President
or a Head of Department the power to subdelegate policymaking authority to private
contractors, the Subdelegation Act stands as an implicit bar. If the President acts in the
face of the statute, his power, while still perhaps constitutionally exercised, is greatly
weakened.'® Administration interpretations have been consistent with this view. Even

128 jt is not used to justify the delegation of inherent

where a delegating statute exists,
government functions. Thus when Attorney General Ashcroft sought to contract out
forty-eight program analyst and program manager positions responsible for grant

activities, the OLC had to decide whether the delegation of those activities was statutorily

and constitutionally permissible. In determining that employees, not officers, held these
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positions, the OLC reviewed Buckley’s “significant authority” requirements.**” The
Attorney General concluded that these were not policymaking positions and permitted
them to be contracted out.'*®

This exercise in responsible administration makes two essential points. First, the
executive branch honors the Subdelegation Act in its decisions to privatize. Second, the
executive branch assumes the duty to police the significant authority requirements of
Buckley. In exercising this responsibility, the President is fulfilling his oath to uphold the
Constitution. Were he to privatize policy positions he could violate that oath.
Additionally, if the executive violated the Subdelegation Act by delegating significant
duties to private parties without statutory authority, that decision could be reviewed by
the courts.*?® Assuming a proper plaintiff,** the Subdelegation Act would support
judicial review. In fact, when read as both limiting and granting authority for presidential
delegations, the Act assumes a central role in supervising the devolution of public power
to private hands.

B. OMB’s Circular A-76 Process

The outsourcing process established by Congress is actively pursued by the
executive branch. The President controls the contracting out of policymaking functions
through the OMB. OMB’s Circular A-76 process™" establishes a framework for
evaluating contracting decisions, which Mathew Blum explains in detail in this
volume.™? Under the Federal Activities Inventory Reform Act (FAIR Act),**® agencies
submit bi-annual inventories of jobs that can be competitively sourced to private
contractors. Circular A-76 sets up the process for determining whether jobs may be

competitively sourced.™ Government officials whose jobs are listed for outsourcing can
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challenge the agency decision by establishing the superiority of their services, but judicial
review has been restricted by standing arguments.*®* This competitive contest between
the private and public sectors has been encouraged and expanded by the Bush
Administration.**

The A-76 process has clear limits which reflect the constraints of the
Appointments Clause and Subdelegation Act: competitive sourcing excludes “inherently
government activities.” Though rarely connected, the phrase invites comparison to the
exercise of “significant authority” under the Buckley case: The definition of “inherently
governmental activities” gives concrete dimensions to the concept of “significant
authority.” Circular A-76 defines these activities as:

(1) Binding the United States to take or not to take some action by contract,
policy, regulation, authorization, order, or otherwise;

(2) Determining, protecting, and advancing economic, political, territorial,
property, or other interests by military or diplomatic action, civil or
criminal, judicial proceedings, contract management, or otherwise;

(3) Significantly affecting the life, liberty, or property of private persons; or

(4) Exerting ultimate control over the acquisition, use, or disposition of United
States property (real or personal, intangible), including establishing policies

or procedures for the collection, control, or disbursement of appropriated
and other federal funds.™’

The use of private military contractors, such as Blackwater, clearly fails this test
since their activities involve actions “significantly affecting life, liberty,” etc. The
Buckley requirement is worth comparing to this definition. The two criteria that the
Clinton Administration felt were independent in the Officer of the United States
designation (duration and permanent position) do not appear in the A-76 definition. Both
the Clinton and Bush I OLC Opinions recognized this discrepancy and sought to resolve
it by agreeing that the “inherently government activities” requirement may be broader

than the Buckley requirements.*®® That the executive branch (through OMB) has in place
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a process limiting delegations to private hands that can be more strict than the significant
authority requirement is itself significant. It reflects a willingness to protect significant
government functions, such as policymaking, from being contracted out. And it shows
that the requirement can be made operational from a management perspective.

The following example helps show how the process works.

The Seafood Inspector Challenge

While government employees often prevail in A-76 contests,™**

they usually do so
by showing they are more competitive than the private alternative. Thus, the focus is on
the competitive outsourcing side of the ledger, not the initial inherently governmental
activities determination. Sometimes, however, affected individuals successfully
challenge the agency’s initial decision to designate a function for competitive sourcing
rather than preserving it as an inherent function. When the National Oceanic and
Atmospheric Administration (NOAA) decided to list the position of seafood inspector for
competitive challenge rather than exempt it as an inherent function, the government
inspectors whose jobs were at stake challenged the agency’s competitive sourcing
designation.'*® NOAA denied their objections.

However, on appeal to the Department of Commerce (which oversees NOAA),
the employees successfully asserted the inherently governmental status of their
positions.** The Department accepted their argument that inspectors were public
officials who wielded discretionary authority under A-76 and not just employees.
Interestingly, its position also garnered the support of the private fishing industry, which

might usually be expected to favor privatization. The industry, which paid for the

inspection process, feared that private inspectors might not have the same credibility with
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customers in the European Union and China where they exported much of their
product.*? In their view, inspector credibility and wearing the badge of a public official
go “hand in hand.”*** Thus, inherently governmental functions were equated with those
government must perform not only to be legal, but also to be credible.

This credibility argument has resonance. It helped lead Congress to change
airport security personnel into public officials under the Transportation Security Act.
This change is an important counterexample to the trend toward privatization. It shows
that sometimes public solutions are widely seen, by the public and Congress, as both
more reliable and more credible.

V. Case Study: The Role of Government in Airline Security

Before September 11, 2001, private airlines operating under FAA oversight
screened passengers and baggage at airports as part of their overall service responsibility
which included ticket agents, pilots, flight attendants, and maintenance personnel.*** The
airlines did not actually employ the screeners as they did flight and maintenance staff;
instead they entered into contracts with private security firms.**> Not surprisingly, these
contracts went to the lowest bidders who often provided personnel lacking language skills
and other qualifications (some were even convicted felons).'*® The Department of
Transportation Inspector General found that in the years prior to 2001 undercover agents
could readily penetrate security at most airports.**’ Indeed, just days after September 11,
seven of twenty people carrying knives passed through security at Dulles Airport.**®

It was against this background that Congress confronted the need to improve
airport security. Senators John McCain and Ernest Hollings introduced a bill to

federalize the airport security workforce, which passed the Senate unanimously.**® The
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bill required public employee screeners and also reformed the way law enforcement
personnel were stationed at airport checkpoints.™ After initially supporting the Senate
bill, President Bush shifted to an alternative House bill designed to limit the federal
role.®® This bill would have installed federal supervisors at baggage and passenger
screening checkpoints, but left the security workforce itself—the inspectors of passengers
and baggage—in private hands.'* Ultimately, support for complete federalization was

153 that the President relented.

so overwhelming

A. The New Consensus

The Aviation and Transportation Security Act (ATSA) was passed by Congress
and signed by the President on November 19, 2001.">* ATSA created a new department,
the Transportation Security Administration (TSA), within the Department of
Transportation, and gave the TSA responsibility for aviation security.*® The TSA was to
federalize airport security screeners within one year. Screeners were required to speak
and read English, be U.S. citizens, have no criminal records, and be high school
graduates.'®® Screeners were also required to complete 40 hours of classroom instruction
and 60 hours of on-the-job instruction.® The act also provided for a pilot program to
test private security personnel in up to five airports across the country.™® In addition,
airports were to be allowed to apply to reprivatize (as part of the Security Screening Opt-
out Program) after November 19, 2004.**°

The public employment status of airline security personnel counters trends
towards privatization of government functions discussed above. It is a prominent

counterexample in a world of outsourced services. Democrats and Republicans realized

the need for some changes in the status of airport security personnel, but the scope of that
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change led to contentious debate. The Senate Democrats pushed for full federal
employment.*® The House Republicans responded by proposing a bill that only partially
publicized the security personnel.*®* The White House sought to avoid what it saw as a
needless increase in bureaucracy.'®* Given the Bush Administration’s commitment to

privatization,'®® and opposition to unions,*®*

it is not surprising that they disfavored full
federal employment.

But that is what it got—in passing a public employment bill which added 64,000
new federal employees,'®®> Congress was swayed by arguments that U.S. airports, like
borders, should be patrolled by federal personnel. The notion of private contractors
conducting safety inspections struck both legislators and the public as a distortion of
government responsibilities. By equating airport security officials with custom officials,
Congress in effect endorsed the values of oath taking, badges, and public service itself.'®®
But the public status of TSA’s employees not only ran counter to the privatization trend
in the United States, but to that in other countries with seemingly greater commitments to
public sector solutions.®’

B. The Values of Public Employment

The preference for public security officials at airports reflects unease about
private contractors. Some members of Contress even raised questions about the loyalty
of those employed by private firms to perform the inspection task.'®® The statutory
requirements of no criminal records and higher educational and training levels were
meant to assure more reliable employees, and the requirement for U.S. citizenship was

presumably meant to enhance loyalty.*®°
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Yet these requirements could have been required of contract employees.'™ Since
the privatization trend has already encompassed prison guards, military contractors and
others who are as much a part of the security network as TSA employees,'’* why curtail
privatization in this instance? Something more was at work. President Bush, in his
signing message, noted that “[f]or the first time, airport security will become a direct
federal responsibility, overseen by [a] new undersecretary of transportation for
security.”*"? This uncharacteristic support for public solutions by a President committed
to outsourcing can only be explained by the need to assure the public that airlines were
secure. A similar phenomenon was at work in the Seafood Inspector setting described
earlier.!

But public status itself does not assure superior performance. And carefully
supervised private employees can be capable of effective inspections.!™ The government
might have approached the issue differently. A careful analysis might have examined the
nature of the jobs involved to determine whether they were “inherently governmental” or
eligible for “competitive sourcing.”*’> The OMB A-76 competitive sourcing process
could have been employed to designate those jobs that were necessarily governmental
and those that were eligible to be contracted out.}” The airport security function could
have been divided into separate components that would isolate jobs appropriate for
private contractors. Inspectors with limited and nondiscretionary roles, such as those
who check passenger baggage, would likely have been eligible for outsourcing. Those
who supervised (and exercised judgment and discretion) would have retained

governmental status.
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Yet, without requiring these “competitive” functions to be governmental, the goal
of public reassurance might not have been achieved. Public status enhances credibility.
The presence of an inspector with government authority calmed the public and achieved
the overall goal of the program.*’” Government status reflects values that transcend the
individual nature of the jobs being analyzed. There is something in our democratic
system that puts symbolic as well as practical value on public service. It is what John
Donahue calls “fidelity to the public’s values.”*"®

C. Privatization and Airport Screeners in Europe

During the debate over the airport security bill it was observed that European
countries used private inspectors at airports.*”® European countries are known to be more
public sector oriented and comfortable with statist solutions than the United States.*®
Yet, privatization of government jobs is a significant development in Europe. Under the
European Union (EU), the choice to employ public or private airport security personnel
varies by state and the EU limits it role to setting common standards for airport
security.™® These standards require public oversight but permit the employment of
private contractors in the airport security setting.

The standards cover use of airport security equipment, the requirement of
background checks for security personnel, and provision for unannounced inspections of
individual airport security arrangements.*®® The choice between public or private
providers of security is not dictated by those standards. Thus, the function of baggage
and passenger inspections can be delegated to private actors. German law, for example,
embraces a concept of “functional privatization” which allows entities to receive

assistance from private parties.'®® This delegation to private hands is not absolute
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however. Under German law, for example, the delegation must be supervised by a public
official, administrative procedures necessary to protect individuals must remain in place,
and decisions that affect individuals must be made by public officials.*®*

These procedural protections assure public oversight of the airport inspection
process, but they also permit employment of private screeners at many European airports.
Member state and EU common control standards help determine when public officials
should be required to perform “public” functions. They are reminiscent of the OMB’s A-
76 inherent government activities standards.*®

D. Reconciling the Use of Public and Private Officials in Airport Security

The United States has set limits in the kind of government jobs that can be
privatized, not the kind that can be “publicized.”*® Functions that are “inherently
governmental” are explicitly excluded from outsourcing. The distinction between
competitive and inherent functions is not easy to apply, however. Indeed, the A-76
process shares some of the ambiguities surrounding public service jobs under European
Union law.*®

Suppose TSA were to put public inspectors up for competitive sourcing under A-
76, as it might do if more airports sought exemptions from the current rules. TSA
employees would likely argue that they performed inherently governmental functions, but
would they prevail?

Security is a core role of government yet government still delegates aspects of
that function to private hands, as the use of private security in Irag dramatically

demonstrates. It is the level and degree of the delegation that must be analyzed. The act

of screening passengers or baggage is a limited assignment; properly supervised, it does
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not seem to require a government presence.*® Certainly it does not in Europe. And
Congress could have voted the other way on TSA officials here—at least as to the
inspection function performed by those officials.®*® So the inspection function itself
seems not to be inherently governmental.

However, placing public oversight and control in private hands (outsourcing the
entire process) is a different matter. The Undersecretary of Homeland Security is
required to perform these functions. They are inherently governmental and thus
nondelegable. This would be true under A-76 and also under statutory and constitutional
principles.

The need for supervision and control are indicators of inherent functions. While
the actual inspections are relatively limited and discrete assignments that may be
delegated,™® the responsibility to ensure proper performance by those officials remains a
governmental one. European countries permit private airport inspectors but only if they
are controlled, trained, and overseen by public officials. We seem to have reached the
same conclusion. In the limited opt out context for five airports that were exempted from
the Act, the Undersecretary of Homeland Security still must oversee the private
contractors.*® In this context, expanding the number of airport opt outs would not be
problematic from a public-private responsibility perspective.

1. Establishing Public Requirements for Airport Security

If one were doing a simple make-or-buy choice,*? outsourcing airport security
could be competitively bid to determine which provider would perform better and at what
cost. So long as the elements of the service could be measured and priced in advance, the

case for privatization could be made. Indeed, in terms of inspector quality, airport
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security studies do not confer a performance edge on government over private
inspectors.

The private advantage, if there is one, is confined to the actual inspection process,
however. Determining how privatized employees are supervised and trained remains a
governmental function. In the United States and Europe these jobs are placed in
government hands in order to protect the public. Public officials perform oversight duties
that involve matters of judgment, control, and responsibility. The harder their jobs are to
describe in contractual terms, the harder they are to privatize. At some level, they may
even be nondelegable.

Consider the earlier argument about the nondelegability of significant authority by
officers of the United States. In the military setting, those officers (lieutenants and
above) perform functions that cannot be delegated but their subordinates (privates and
non-commissioned officers) may, like airport inspectors, have their duties delegated to
private contractors.

The European Union’s airport security directives addressed these issues'®* and
Congress did as well in establishing the TSA. Should decisions be made to privatize the
airport security function, oversight remains the function of government. Whether or not
public oversight is effective can still be debated, but there is no doubt where the
responsibility lies.

2. Applying Theories of Public Control

Assuming that airport screeners perform delegable duties, how far up the chain of
command can the public role be delegated without abandoning the government’s

responsibility to govern? John Donahue views this question from the dual perspective of
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efficiency and public management.'*®> He argues for government to choose the best
structure (public or private) necessary to assure accountability.**® In so doing, he grants
the accountability criterion priority over efficiency in public decisionmaking.*®’

Accountability, in the form of process and oversight, has long been recognized as
the necessary condition for effective privatization.'*® Delegations to private hands that
ignore the accountability criterion are inherently suspect, whatever their efficiency
advantage. But that broad proposition must be focused on the tasks at hand. Since
security is an essential public function, privatization must be integrated into that
framework, not the other way around. In terms of airport security, this requires a careful
analysis of the various functions performed by the officials involved. The crucial
accountability/efficiency question is not whether specific arrangements are outsourced,
but whether those performing the inspection functions are properly supervised. As long
as the delegated assignments are clearly defined and limited by contract,'*® and the
oversight function is publicly performed, the private delegation can be accommodated.
VI. Conclusion

This chapter has addressed questions about the threat privatization poses to
democratic governance. The examples provided raise concerns about a practice that
sometimes ignores limits set by statute, administrative rules, and even the Constitution.
The constitutional case reminds us that the government service is built into our
democratic system. The courts are involved because of the significant authority
requirement Buckley placed upon Officers of the United States. Across the last three
administrations the executive branch has interpreted significant authority and related

criteria of duration and permanency to be constitutional necessities.
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Congress has a constitutional stake in this determination as well, since it
participates in the process that creates Officers of the United States. The Appointments
Clause is the relevant constitutional requirement. And Congress’s role is also seen in
terms of the Subdelegation Act which tracks by statute the constitutional arguments. The
Act can be interpreted as a limitation on the power of the executive to delegate. It
supports a constitutional theory of nondelegation of inherently governmental functions to
private hands.

Privatization is also constrained under OMB’s Circular A-76. That process not
only fosters competitive sourcing, but also addresses the inherent nature of government
activities. Properly applied, the process can help restore balance to the private delegation
movement. Competitive sourcing surely adds a valuable dimension to government, and
outsourced services are often in the interests of efficient public management. But the
limits upon competitive sourcing are constitutionally based—Buckley’s significant
authority requirement is connected to the concept of inherently governmental functions.
The challenge for government is to judge these delegations from the perspective that
preserves the duty to govern in public hands.

The story is not only about erroneous delegations of significant authority as may
be happening, for example, with the use of private security firms in Irag or contrators
employed by FEMA or other agencies. Sometimes the public solution is chosen when it
need not be. The airport security experience cuts in the other direction. After September
11, 2001, Congress and the President created over 60,000 governmental positions. The
reasons for doing so are important to understand as a political matter. But they may have

represented an overreaction to legitimate needs for public oversight and control. The
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TSA stands as a reminder that our political leaders sometimes see public solutions as
more reliable and defensible in times of stress.

Still, the pressures are more in the direction of excessive outsourcing of
government functions. Ultimately, government cannot function effectively if it fails to
retain and adequately staff those positions that assure public control of public functions.
The burden of this Chapter is to alert us to these changes and restore more balance in the
public provision of services. And it concludes that some duties are nondelegable or are
delegable only with Congress’s participation. In sum, governance is too important to be

left to the private sector.
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76, 14 Op. O.L.C. 94, 98 (April 27, 1990) (describing horizontal and vertical effects of
Appointments Clause).

%2 See Buckley v. Valeo, 424 U.S. 1 (1976) (limiting Congress’s power to appoint
officers); Myers v. United States, 272 U.S. 52 (1926) (limiting Senate’s power to
participate in removal of officers); see also Weiss v. United States, 510 U.S. 163 (1994)
(deciding whether congressional addition of duties for military judges are within
Appointments Clause); Humphrey’s Executor v. United States, 292 U.S. 602 (1935)
(approving congressional limit on presidential for cause removal of independent agency
commissioners).

* See U.S. Const. art. I, § 2, cl. 1 (permitting Congress to vest the appointment of inferior
officers “in the President alone, the Courts of Law, or in the Heads of Departments”). It
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is under this power that Congress placed some officials under the protection of the Civil
Service. See United States v. Perkins, 116 U.S. 483 (1886) (civil service law
constitutional); Myers v. United States, 272 U.S. 52, 162 (1926) (explaining inferior
officer limitations under civil service). See also Freytag v. C. I. R., 501 U.S. 868, 884
(1991) (defining Heads of Departments).

* See Buckley, 424 U.S. at 125-126. Admittedly, “significant authority” is not a self-
defining phrase. One way to give it meaning is to analogize it to OMB’s “inherently
governmental activities” requirement. See discussion at Part IV.B.

* The President appoints all military officers including second lieutenants and the Senate
confirms them. See Weiss, 510 U.S. at 169 (1994) (all military officers are Officers of
the United States). Such officers are required to be appointed by the president. See
Perkins, 116 U.S. at 484 (1886) (cadet engineer appointed by Secretary of the Navy).

% Of course, junior officers, in battlefield conditions, can be asked to assume
policymaking duties normally performed by their superiors.

4" See Walker, “The Future of Competitive Sourcing.”

“® See Deborah D. Avant, The Market for Force: The Consequences of Privatizing
Security (Cambridge: Cambridge University Press, 2005) pp. 38-40 (describing various
private military contracts).

9 See note 42.

L U.S. Const. art. I, § 8, cl. 11. The clause, which has not been used as a policy option
since the presidency of Andrew Jackson, permits Congress, not the President, to
“privatize” war to some limited degree. It does not allow the President to do so directly
and it does not contemplate the payment of federal funds since, historically, privateering
was a business financed by the privateers. See generally C. Kevin Marshall, “Putting
Privateers in Their Place: The Applicability of the Marque and Reprisal Clause to
Undeclared Wars,” 64 University of Chicago Law Review 963-964 (1997).

%2 See OLC, Constitutional Limits on “Contracting Out,” citing as examples of forbidden
verticality Northern Pipeline Constr. Co. v. Marathon Pipeline Co., 458 U.S. 50 (1982)
and A.L.A. Schechter Poultry v. United States, 292 U.S. 495 (1935). Since Northern
Pipeline involved forbidden delegations of Article I11 power to magistrate judges (who
are, if not Article 111 judges, at least federal employees) and since Schechter involved
forbidden delegation by Congress to the President, neither example directly addresses
private parties or contractors. A better case than Schechter would have been Carter v.
Carter Coal, 298 U.S. 238 (1936) (delegation to private groups).

>3 Compare Flast v. Cohen, 392 U.S. 83, 105-106 (1968) (taxpayer standing to challenge
expenditures to parochial schools) with Lujan v. Defenders of Wildlife, 504 U.S. 555
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(1992) (raising separation of powers objections to delegation of private authority to sue
under the Endangered Species Act).

>* The anti-aggrandizement principle emerges from the Framers’ concern with
congressional hegemony (then the most dangerous branch). See Bowsher v. Synar, 478
U.S. 714, 726 (1986) (holding that Congress cannot reserve for itself the power of
removal of an officer charged with the execution of the laws except by impeachment);
Buckley, 424 U.S. at 122-123 (1976) (per curiam) (same); compare Mistretta v. United
States, 488 U.S. 361, 411 n. 35 (1989) (holding that Presidential removal power over
members of Sentencing Commission does not pose a special danger because, unlike in
Bowsher, the President does not retain control over the “constitutionally assigned mission
of another Branch”).

> See Youngstown Steel & Tube Co. v. Sawyer, 343 U.S. 579, 635-637 (1952) (Jackson,
J., concurring)(if the President has congressional authorization for his actions judicial
deference is granted). Attorney General Gonzales’s memo justifying the President’s
national security intercept program also relies on Youngstown. See Department of
Justice, Legal Authorities Supporting the Activities of the National Security Agency
Described by the President, (Washington, DC, 2006), pp. 19-20.

5 U.S.C.App. § 2 (2000). See Cheney v. U.S. District Court, 542 U.S. 367 (2004), on
remand, In re Cheney, 406 F.3d 723 (D.C. Cir. 2005) (en banc) (strictly construing
FACA because of separation of powers considerations and holding that a presidentially
convened committee consists of federal officials and private industry members are
exempt from the Act if only the public officials have voting power). Of course, failure to
include the private sector in policymaking has also been criticized. See Association of
American Physicians & Surgeons, Inc. v. Clinton, 997 F.2d 898 (D.C. Cir. 1993)
(holding that the First Lady is a de facto employee of government and exempting the
Health Care Task Force, which contained no private industry members, from FACA).
The FACA'’s application to advice given to the President raises sensitive inter-branch
issues. See Public Citizen v. Department of Justice, 491 U.S. 440, 467-468 (1989)
(FACA does not apply to advice on judicial appointments given to the President by the
ABA; three judges concurred in the proposition that the statute was unconstitutional in
this regard). But the narrow reading of FACA leaves it less effective to constrain or
(after In re Cheney) even to provide information about influence of the private sector, as
long as private contractors do not participate in collective judgment under the Act. For a
thorough analysis of the FACA’s scope and purpose, see Steven P. Croley & William F.
Funk, “The Federal Advisory Committee Act and Good Government,” 14 Yale Journal
on Regulation 452 (1997).

*"5 U.S.C. § 552 (2000).

*® See, e.g., Larry Alexander & Saikrishna Prakash, Delegation Really Running Riot,
(2006) pp. 15-22 (applying nondelegation theory to Articles Il, 111, and 1V),
ssrn.com/abstract—921743.
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% See Vikram David Amar, “Indirect Effects of Direct Election: A Structural
Examination of the Seventeenth Amendment,” 49 Vanderbilt Law Review 1378-1379
(1996); see also George W. Liebmann, “Delegation to Private Parties in American
Constitutional Law,” 50 Indiana Law Journal 650, 659 (1975) (issue is whether
delegation “calls into question the future operation of the political process”).

%0298 U.S. 238 (1936).

®! professor Jaffe, writing at the time of Carter Coal, thought the nondelegation aspect
was unnecessary to the decision and would have relied on due process alone. See Louis
L. Jaffe, “Law Making by Private Groups,” 51 Harvard Law Review 248 (1937).

62 49 Stat. 991 (1935), 15 U.S.C. §§ 801 et seq.(1935).

% The coal company and union representatives were not only private adjudicators, but
they were also private parties with an interest in the outcome. See Dr. Bonham’s Case, 8
Coke Rep. 107 (1610) (defining natural justice as including interest in the outcome).

® Laurence H. Tribe, American Constitutional Law, 3d ed., (New York: Foundation
Press, 2000), p. 993.

% But see Thomas v. Union Carbide Agricultural Products Company, 473 U.S. 568
(1985) (no Appointments Clause problem with the government’s use of private panel of
arbitrators). Also due process challenges to biased tribunals are made on an as applied,
rather than direct, basis. Compare Gibson v. Berryhill, 411 U.S. 564 (1973) (optometrists
biased against new competitors) with Friedman v. Rogers, 440 U.S. 1 (1979) (no direct
challenge to a state board of independent optometrists).

® This is the intent of Gillian Metzger’s use of the nondelegation doctrine as a process
control over private contractors. See Gillian Metzger, “Privatization as Delegation.” See
also Jody Freeman, “Extending Public Law Norms Through Privatization,” 116 Harvard
Law Review 1285 (2003) (urging a “publicization” view of privatized activities).

®7 Chief Justice Marshall observed that “[a]lthough an office is ‘an employment,” it does
not follow that every employment is an office.” United States v. Maurice, 26 Fed. Cas.
1211, 1214 (C.C.D.Va 1823) (No. 15,747). The distinction between officers and
employees has been the subject of numerous cases. See, e.g., Burnap v. United States,
252 U.S. 512, 516-519 (1920) (landscape architect was an employee, not an officer).

%8 See Morrison v. Olson, 487 U.S. 654, 671-672 (1988) (describing the difference
between principal and inferior officers and labeling the independent counsel “inferior”).

% See Buckley, 424 U.S. at 125-126. In contrast, “[e]mployees are lesser functionaries
subordinate to Officers of the United States.” lbid., p. 160 n. 162.

"0 Buckley cites with favor decisions that have excepted employees with intermittent and
temporary duties from the definition of “officer.” See Auffmordt v. Hedden, 137 U.S.
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310 (1890) (merchant appraiser hired for special case); United States v. Germaine, 99
U.S. 508 (1878) (surgeon appointed to examine applicants for pensions in special cases
not an officer).

™ See William Barr, Ass’t. A.G., Office of Legal Counsel, Constitutionality of the Qui
Tam Provisions of the False Claims Act, 13 Op. O.L.C. 249 (July 18, 1989).

"2 See False Claims Act, 31 U.S.C. §§ 3729 et seq (2000). Qui tam actions permit private
relators to bring actions on behalf of the government for fraud unless the Department of
Justice intervenes. A relator resembles a private contractor “hired” to help bring those
committing fraud against the government to justice.

"3 This argument created a split within the Administration: OLC argued that this criterion
rendered the qui tam provision unconstitutional; this position was contested by the
Solicitor General’s office. OLC, Constitutionality of the Qui Tam Provisions. The
opinion also argued that the qui tam actions violated Article 111 standing requirements
and the separation of powers doctrine.

™ The Supreme Court has largely upheld the constitutionality of qui tam actions, relying
on the long tradition of such actions, and Congress’s express acceptance of them under
the False Claims Act. See Vermont Agency of Natural Resources v. United States ex rel.
Stevens, 529 U.S. 765 (2000) (discussing the Article 111 challenges to the qui tam inquiry
but reserving the question as to its Article 1l dimensions).

"> See Walter Dellinger, Acting Ass’t. A.G., Office of Legal Counsel, Memorandum for
the General Counsels of the Federal Government: The Constitutional Separation of
Powers Between the President and Congress (May 7, 1996) , p. 15 n. 66,
www.usdoj.gov/olc/delly.htm (“We now disapprove the Appointments Clause analysis
and conclusion of an earlier opinion of this Office.”).

’® The debate, which arose in the context of the independent counsel, was over whether
prosecution is an inherently executive function. Compare Lawrence Lessig & Cass
Sunstein, “The President and the Administration,” 94 Columbia Law Review 15-16
(1994); with Stephen L. Carter, “The Independent Counsel Mess,” 102 Harvard Law
Review 105 (1988). See Morrison v. Olson, 487 U.S. 654 (1988) (upholding the
constitutionality of independent counsel statute).

" Indeed, the Clinton OLC Memorandum, while denying the Appointments power is
implicated in private contractor situations, expressly reserves challenges to those actions
under “the non-delegation doctrine and the general separation of powers principle.” OLC,
The Constitutional Separation of Powers, p. 15 and n. 61-63.

8 See U.S. Const. art. 11, § 1.

" Cf. Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992) (emphasizing importance of
public officials, and the oath requirement, in the enforcement of public law).
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8 See U.S. Const. art. 6; Akhil Reed Amar, America’s Constitution: A Biography (New
York: Random House, 2005): pp. 62-63 (describing the importance the Constitution
places on oaths and affirmations).

8 See, e.g., Christopher S. Yoo, Steven G. Calabresi & Anthony J. Colangelo, “The
Unitary Executive in the Modern Era, 1945-2004,” 90 lowa Law Review 601 (2005);
Steven G. Calabresi & Saikrishna B. Prakash, “The President’s Power to Execute the
Laws,” 104 Yale Law Journal 541 (1994) (President must control prosecutions). Those
who believe in the unitary nature of executive power could be potential allies against the
delegation of policymaking to private hands. If the executive power resides in the
President, then he who must exercise it, not congressionally assigned officials, and
certainly not privately contracted ones.

82 See Saikrishna Prakash, “The Chief Prosecutor,” 73 George Washington Law Review
575-577, 590-591 (2005) (arguing that, even though the President must exercise the
prosecutorial power, qui tam and other private prosecution schemes (e.g., special
prosecutors) can be constitutional so long as the President has the power to terminate
these actions, even if by exercising the pardon power over those subject to private suits).

8 One way to avoid the Appointments Clause limitations on private contractors is to
designate such delegatees as employees rather than officers. Under the independent three
criteria view urged by the Clinton Administration this would pass muster easily. See
OLC, Constitutional Separation of Powers, at p. 15, n. 61, for further inquiry into the
“significant authority” dimension of the delegation.

8 See Vermont Agency, 529 U.S at 778.

8 The contract process provides limits on scope and duration of delegations that would
satisfy these criteria and negate the excessive delegation implication.

8 A possible “authorizing” statute might be the FAIR Act, Pub. L. No. 105-70, 112 Stat.
2382, 82(a) (1998), but that Act incorporates OMB’s A-76 process, which forbids the
contracting out of inherent government functions. If no statute can be found to authorize
the delegation, the executive’s delegation is at a low ebb in Youngstown Steel terms.

87 See “A Major Test for FEMA”; see also Press Release, IEM Inc., “IEM Team to
Develop Catastrophic Hurricane Disaster Plan for New Orleans and Southeast
Louisiana,” (June 3, 2004), available at
www.ieminc.com/Whats_New/Press_Releases/pressrelease060304_Catastrophic.htm;
“Homeland Security Chief Outlines FEMA Overhaul,” New York Times, Oct. 20, 2005, p.
A22 (describing FEMAs failures to respond to the Katrina disaster and proposing more
public controls).

® See Dan Guttman, “Inherently Governmental Functions and the New Millenium: The

Legacy of Twentieth-Century Reform,” in Thomas H. Stanton and Benjamin Ginsberg,
eds., Making Government Manageable (Baltimore, Maryland: Johns Hopkins University
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Press, 2004), p. 54 (describing situations where a government official signs off on a
contractor-drafted rule).

89298 U.S. 468 (1936).
% Morgan I, 298 U.S. at 481.

°! The line between employees and inferior officers is not easily drawn. See Freytag v.
Commissioner, 501 U.S. 868 (1991) (determining that a “special trial judge” is an inferior
officer appointed by the Tax Court which the majority found to be a “court of law” under
the Appointments Clause). See also Landry v. FDIC, 204 F.3d 1125 (D.C. Cir. 2000)
(determining Administrative Law Judges at Federal Deposit Insurance Corporation to be
employees rather than inferior officers).

%2 The decision in Carter v. Carter Coal, 298 U.S. 238 (1936), which objected strenuously
to delegating powers to private parties, appeared in the same volume as Morgan I.

% See notes 60-61.
% United States v. Morgan (Morgan 1V), 313 U.S. 409 (1941).

% See Richard J. Pierce, Sidney A. Shapiro & Paul R. Verkuil, eds., Administrative Law
and Process, 4th ed. (New York: Foundation Press, 2004), 8 6.4.6; see also Citizens to
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971).

% See Motor Vehicle Manufacturers Association v. State Farm Mutual Automobile
Insurance Co., 463 U.S. 29 (1983) (describing hard look review).

% See Daniel J. Gifford, “The Morgan Cases: A Retrospective View,” 30 Administrative
Law Review 237, 238 (1978) (Morgan IV “places a veil of secrecy over the ‘mental
processes’ of the decisionmakers™); see, e.g., U. S. Postal Service v. Gregory, 534 U.S. 1
(2001) (describing presumption of regularity).

% See U.S. Telecom Ass’n. v. FCC, 359 F.3d 554, 566 (D.C. Cir.), cert denied, 125 S. Ct.
345 (2004) (holding a state commission to be a private party (contractor) in relationships
to a federal agency).

% Ibid., p. 568; see also Shook v. District of Columbia Fin. Resp. & Mgmt. Assistance
Auth., 132 F.3d 775, 783-784 (D.C. Cir. 1998) (same).

190 See Assiniboine & Sioux Tribes v. Bd. of Oil and Gas, 792 F.2d 782, 795 (9th Cir.
1986) (same).

101 y.S. Telecom, 359 F.3d at 566.

192 One function of judicial review is to ensure that the agency officials who decide on a
policy have actually reviewed the record before them. See, e.g., Motor Vehicle Manuf.
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Ass’n, 463 U.S. at 43 (1983) (agency required to consider alternatives to proposed rule).
Indeed “hard look™ review makes no sense unless it assumes that the “look™ must be the
agency’s.

103 See SEC v. Chenery (Chenery 1), 318 U.S. 80, 95 (1943).

104 professor Stack has characterized the reasons requirement of Chenery as a
fundamental principle rising to constitutional levels. See Kevin M. Stack, “The
Constitutional Foundations of Chenery,” 116 Yale Law Journal 952, 958 (2007).

105 See ibid. at 967.

106 See Chevron U.S.A. Inc. v. NRDC, Inc., 467 U.S. 837, 842-844 (1984). “Chevron
deference” leaves policy questions to the agencies, not the courts. It ensures political

accountability by deferring to agency expertise, not “contractor expertise.” See Stack,
“Constitutional Foundations,” 1007.

197 The Opinion also notes the requirement of oath taking by executive branch officials,
which further distinguished them from private contractors. See OLC, Constitutional
Separation of Powers, p. 5, n. 10.

108 See Williams v. United States, 42 U.S. (1 How.) 290, 296-297 (1843) (Court
unanimously rejected argument that President was personally required to dispense all
monies from the treasury).

199 1n Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 112 (1804), Justice
Chase was reluctant to read President Jefferson’s instructions, since “if they go no further
than the law, they are unnecessary; if they exceed it, they are not warranted.”

119 See Runkle v. U.S., 122 U.S. 543, 557 (1887) (as Commander in Chief he has the duty
to review courts martial; requires it to be “his own judgment, and not that of another”).
Compare U.S. v. Page, 137 U.S. 673, 680 (1891) (orders issued by President are
presumed to be his).

11 5ee Morgan v. United States, 298 U.S. 468 (1936); 304 U.S. 1 (1938).

112 See Humphrey’s Executor v. United States, 295 U.S. 602 (1935) (for cause removal
provision held constitutional).

13 Elena Kagan, “Presidential Administration,” 114 Harvard Law Review 2245 (2001);
See Myers v. United States, 272 U.S. 52, 133 (1926) (heads of departments are the
President’s “alter ego”). Dean Kagan’s view that statutory delegations to subordinates
should be interpreted as channeling, but not limiting presidential control has to be
squared with the mixed statutory delegations where Congress clearly gives the President
and his subordinates separate duties. See Kevin M. Stack, “The Statutory President,” 90
lowa Law Review 539 (2005).
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114 See Stack, “The Statutory President” (describing the president’s exercise of statutory
powers); see also Kevin M. Stack, “The President’s Statutory Powers to Administer the
Laws,” 106 Columbia Law Review 263 (2006) (arguing that the “President has statutory
authority to direct the administration of the laws only under statutes that grant to the
President in name”).

115 See Glendon A. Schubert, Jr., “Judicial Review of the Subdelegation of Presidential
Power,” 12 Journal of Politics 684-687 (1950) (discussing Congress’s subsequent
legislative approval of President Roosevelt’s 1942 order interdicting Japanese Americans
and citing other examples of this practice).

118 Congress had long made statutory grants of subdelegation power to the President in
specific situations. In the aftermath of Panama Refining Co. v. Ryan, 293 U.S. 388
(1935), for example, Congress in the Conally Act of February 22, 1935, 49 Stat. 33
(1935) (codified at 15 U.S.C. 715j), granted the President or any agency officer or
employee the power to interdict “hot oil” under the Act. See Schubert, “Judicial Review
of the Subdelegation of Presidential Power,” 682.

17 OMB, Circular A-76, Attachment A, Part B.

118 See Pub. L. No. 82-248, 65 Stat. 710, 713 (1951), (codified at 3 U.S.C. §§ 301-303
(2000)). Under § 301, the President has the broad power to delegate authority to “the
head of any department or agency in the executive branch, or any official thereof who is
required to be appointed by and with the advice and consent of the Senate.”

119 The Commission on Organization of the Executive Branch of the Government,
General Management of the Executive Branch (Washington, D.C.: GPO, 1949). See
Kenneth Culp Davis, Administrative Law (St. Paul, Minn.: West Pub. Co. 1951), pp. 79-
80.

120 The Commission on Organization of the Executive Branch of the Government, Task
Force Report on Federal Personnel (Washington, D.C.: GPO, 1949), p. viii.

[T]he Government can no longer be treated as a single employer; but . . . to the extent
consistent with the economy and the protection of the merit system, the individual
agencies must be allowed to serve themselves as does a private employer, subject to
supervision and guidance from a strong, progressive central personnel agency.

12! See S. Rep. No. 81-1867, as reprinted in 1950 U.S.C.C.A.N. 2931, 2932. Specifically,
the Senate report stated, “The President now performs functions which have no
reasonable claim upon his time or attention.” Ibid. p. 2932. On its face, the 1950 Act
related only to delegations by the President to appointed subordinates:

This bill will enable the President to direct the head of any department or agency in the
Executive Branch of the Government, or any official thereof, appointed by and with the
advice and consent of the Senate, to perform and exercise any function including any
duty, power, responsibility, authority, or discretion vested in the President.
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Ibid., p. 2931. The language of the report made clear that the bill did not seek to
proscribe any delegation power inherent in the Presidency: “It does not limit any existing
right of the President to delegate functions.” Ibid. Under the theory of this bill, unilateral
executive delegations of significant authority to contractors could only be excepted from
the Subdelegation Act if such delegations were shown to be inherent, a proposition that
the Appointments clause itself contradicts.

122 See supra note 120.

123 See U.S. Telecom, 359 F.3d at 565 (preventing an agency delegation of power to a
state agency and equating state entities with “outside parties”); see also Cudahy Packing
Co. v. Holland, 315 U.S. 357, 367 (1942) (holding that the Administrator of the Wage
and Hour Division of the Department of Labor did not have authority to delegate his
statutory power to sign and issue a subpoena duces tecum to regional director).

124 See Commission on Organization of the Executive Branch, Task Force Report on
Federal Personnel.

125 youngstown Steel, 343 U.S. at 646 (Jackson, J., concurring).

126 One such statute is 5 U.S.C. § 301, which allows each head of department to prescribe
regulations for “the general conduct of its employees....” This provision has been
interpreted to grant the Attorney General the power to contract out. See OLC,
Constitutional Limits on ““Contracting Out.”” See also Touby v. United States, 500 U.S.
160 (1991) (upholding delegation by the Attorney General to Drug Enforcement
Agency).

127 See OLC, Constitutional Limits on “Contracting Out,” pp. 95-96 (citing Buckley).

128 |bid., p. 96 (“private individuals may not determine the policy of the United States”).
Under the Debt Collection Act Amendments of 1986, 31 U.S.C. 83718(b), the DOJ must
supervise and approve all the work of private counsel. In the course of this opinion, OLC
also noted that the retention by the Attorney General of private counsel to assist in the
collection of non-tax debts owed the United States did not violate the Constitution. See
ibid.

129 See Youngstown Steel, 343 U.S. at 646.

139 A government employee whose job is lost would be in a position to challenge the
delegations under a relevant statute, such as 5 U.S.C.§ 301. However, the Federal Circuit,
which has exclusive jurisdiction over bid protests, has not been hospitable to employee
appeals. See AFGE v. U. S., 258 F.3d 1294 (Fed. Cir. 2001) (denying employee standing
under relevant statutes).

131 OMB, Circular A-76, Attachment A, Part B.

132 See Blum, Chapter X???, this Volume.
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133 pyb. L. No. 105-270, 112 Stat. 2382, §2(a) (1998).

13% The circular applies when a competitive challenge is permitted to a contracting out
process. The vast majority of outsourcing is outside the scope of A-76 since competitive
sourcing is not involved.

135 See Am. Fed'n of Gov't Employees v. Babbitt, 46 Fed App'x 254, 256-57 (6th Cir.
2002) (per curiam) (civilian employees who lost jobs at Air Force bases lacked standing
uder the APA).

138 |n May 2004, OMB issued a report on competitive sourcing for the prior year which
indicated that agencies had completed 662 “competitive assessments” with a net
estimated savings of $1.1 billion (over 3 to 5 years) or about $12,000 per FTE competed
with a total cost avoidance of about 15 percent. See generally OMB, The President’s
Management Agenda (2002), pp. 17-18, available at
www.whitehouse.gov/omb/budget/fy2002/mgmt.pdf (discussing intention to outsource
government jobs).

37 OMB, Circular A-76, Attachment A, Part B, Section 1(a).

138 See OLC, Constitutional Limits on “Contracting Out,” p. 99 n. 5 (describing A-76 as
broader than Buckley).

139 See GAO, Commercial Activities Panel, Improving the Sourcing Decisions of the
Federal Government: Final Report (2002), pp. 19-20 (government employees prevailed
in 50% of 22 challenges).

140 See James McCullough, et al., “Feature Comment, Year 2003 OMB Circular A-76
Decisions and Developments,” 46 Gov’t Contractor (West) § 27 at 259 (Jan. 21, 2004).

11 1bid.
2 Ipid.
3 Ibid.
1414 C.F.R. § 108.9 (2001) (specifying airlines’ security responsibilities).

195 See Paul Stephen Dempsey, “Aviation Security: The Role of Law in the War Against
Terrorism,” 41 Columbia Journal of Transnational Law 649, 721 (2003).

146 See Andrew Hessick, “The Federalization of Airport Security: Privacy Implications,”
24 Whittier Law Review 43, 46 (2002).
7 Ibid. (referring to a 1999 Department of Transportation, Inspector General report).

148 See Dempsey, “Aviation Security,” 721.
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1%% See Aviation and Transportation Security Act, S. 1447, 107th Cong. (2001).

139 Airport Security Federalization Act of 2001, H.R. 3150, 107th Cong. (2001) The
House bill did permit private screeners but section 3 stated that “all screeners must be
supervised by uniformed federal employees of the TSA.” 147 Cong. Rec. H7631-01
(Nov. 1 2001), p. 2 (remarks of Rep. Young of Alaska).

131 See “Bush Offers Compromise on Aviation Security Bill; It Stalls on Provision to
Make All Screeners Federal Employees,” St. Louis Post-Dispatch, Oct. 4, 2001, p. A7.

152 |bid.

153 A Washington Post poll found 82 percent of Americans in favor, along with the U.S.
Conference of Mayors and the entire U.S. Senate. See Hessick, “The Federalization of
Airport Security: Privacy Implications,” 51.

>4 Aviation and Transportation Security Act (ATSA), Pub. L. No. 107-71, 115 Stat. 597
(2001) (codified as amended at 49 U.S.C.A. § 114).

155 See Tara Branum and Susanna Dokupil, “Security Takeovers and Bailouts: Aviation
and the Return of Big Government,” 6 Texas Review of Law and Politics 431, 459 (2002).

158 See Hessick, “The Federalization of Airport Security: Privacy Implications,” 53. The
U.S. citizen requirement essentially disqualified rehiring of former airport security
personnel, many of whom were immigrants. And it imposed a hiring requirement that
does not even apply to the U.S. military. See Michael Hayes, “Improving Security
through Reducing Employee Rights,” 10 IUS Gentium 55, 60-61 (2004) (viewing the
TSA as an anti-labor bill).

157 Baggage screeners were subjected to extensive background checks by TSA, which it
had difficulty implementing. See Department of Homeland Security, Office of Inspector
General, A Review of Background Checks for Federal Passenger and Baggage Screeners
at Airports, OIG 04-08 (Jan. 2004).

158 The public employment requirement permitted five airports to opt out: San Francisco,
Kansas City, Rochester, Jackson Hole, WY, and Tupelo, MS. See Department of
Homeland Security, Transportation Security Administration (TSA), “Background on PP5
Airports,” www.tsa.gov/what_we_do/optout/editorial_1719.shtm (accessed 11/27/06).
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