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Outsourcing and the Duty to Govern 

Paul R. Verkuil∗

 

I. Introduction 

 This Chapter complements Gillian Metzger’s chapter in this Volume on 

the relationship of privatization to the nondelegation doctrine.1  Professor Metzger argues 

for a nondelegation rule that requires government to structure authority transferred to the 

private sector.  The nondelegation doctrine postulated here argues not just that transfers 

of power to private hands must be accompanied by procedural standards, but that in some 

settings the transfer of governmental power should not occur at all.  If the President 

cannot transfer the executive power to the Vice President, then the Secretary of Defense 

cannot transfer his authority to RAND, nor can the Assistant Secretary at the 

Environmental Protection Agency transfer her power to make reasoned decisions to 

contractors.  The nondelegable duty doctrine is both a harder and easier argument to 

sustain under the traditional theory; harder because it potentially forbids delegations; 

easier because it does not require a search for ascertainable standards.2  This 

nondelegation theory poses prudential limits like standing and justiciability3 which may 

limit the role of the courts.  But the judiciary does not have the last word.  All political 

officials take oaths to uphold the Constitution.  The delegation and rule of law theories 

postulated here are responsibilities shared among the branches. 

 The chapter also explores statutory and administrative requirements that are 

clearly enforceable and reinforce the constitutional arguments.  It then considers as a case 

study recent developments in airport security and analyzes the public and private 
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dimensions of the services there provided.  From that experience, a definition of 

nondelegable duties emerges. 

II. Downsizing and Governance  

The federal government is in the midst of a long-term downsizing of its civilian 

workforce.4  This has been a bipartisan effort, beginning in the Reagan and Bush I 

Administrations, spurred on by the “reinventing government” movement in the Clinton 

administration, and firmly embraced by the Bush II Administration’s commitment to 

further reduce civilian payrolls.5  If President Bush achieves his personnel goals the 

federal civilian workforce will be reduced to about one million non-postal6 employees.  

While the civilian workforce is not always reduced in favor of private service 

provision—the Transportation Security Agency (TSA) recently added over 60,000 

government employees to airport security, a function that was previously privatized—

downsizing is clearly the trend. 

This trend can adversely affect the provision of government services by targeting 

some essential (policy) jobs for outsourcing, and by leaving inadequate numbers of staff 

to oversee those whose jobs have been outsourced.  It is difficult to know how many 

government officials are needed for oversight purposes, but when the number of private 

contractors grows to more than twelve times the number of government employees,7 

control issues arise.  When policy positions are outsourced or those in policy positions 

are stripped of adequate staff, essential government functions may be neglected.  And 

when the number of service contracts grows exponentially8 the government’s ability both 

to govern and to oversee outsourced service providers can be severely tested. 
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A. Defining Policy Officials 

To some extent all government officials, down to the cop on the beat or the 

private in Iraq, engage in acts of judgment and discretion that define the policymaking 

function.  But policy level officials of government hold others accountable; they have 

been selected, in John Rohr’s phrase, to “run a Constitution.”9  At the federal level, these 

officials are appointed as Officers of the United States or selected as members of the 

Senior Executive Service (“SES”).  The number of Presidential appointments has been 

estimated at around 3,300 and the SES at about 7,700 members.10  These roughly 11,000 

officials have the primary responsibility for managing one million government employees 

and over 12 million contractors.  Their responsibilities have grown dramatically with a 

downsizing government. 

In addition, the ratio of political appointees to career officials has grown during 

this period of downsizing.11  Political officials have the confidence of the party in power.  

However, there is evidence that political appointees are less effective managers than the 

career officials they replace.12  For example, FEMA’s inability to manage Hurricane 

Katrina is partially attributable to the number of political appointees in its senior 

leadership.13  The increase in presidential appointees, the added responsibilities of all 

policy officials due to downsizing, and the resulting reliance upon contractors left FEMA 

in an untenable position.14  Most studies have concluded that the hurricane disaster relief 

effort suffered acutely from inadequate public management, preparation and control.15

In the military setting, operations in Iraq have exposed serious leadership 

deficiencies that can also be partially attributed to outsourcing and downsizing.16  The 

creation of what amounts to a “privatized military”17 as a sophisticated provider of 
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security services to the United States shows how shorthanded the military is in these 

critical theaters of operation.  While private contractors have existed for a long time,18 

their responsibilities have been vastly expanded.  Private services are now performed on 

the battlefield19 where they are involved in military functions as interrogators20 and 

security guards.  In fact, the recent investigation of Blackwater’s activities, as a 

contractor for the State Department, reveals how much lethal force their employees have 

exercised since the Iraq war has began.21  But,given the difficulty in meeting recruitment 

goals during the war in Iraq,22 this unprecedented level of military outsourcing will be 

hard to reign in. 

Downsizing of the civilian workforce affects the military independently of the 

size of our “public” armed forces.  The military is subject to civilian control through the 

President as Commander in Chief, so civilian policy makers ultimately are responsible 

for military policy.  The Pentagon has been hard hit by civilian retirements and personnel 

cutbacks, even as the defense budget has expanded.  The growing shortage of civilian 

contracting officers at the Pentagon, noted by the Government Accountability Office 

(GAO),23 is one consequence. 

This shortage comes precisely when contractual oversight is most needed as 

private contractors operate in Iraq largely under single-sourced, noncompetitively bid, 

multi-billion dollar contracts.24  Deficiencies in contract performance have been 

embarrassing, costly, and pervasive.25  Fixing this problem, or even stemming it, rests on 

experienced public officials who are increasingly in short supply.  Thus, government has 

started to outsource the duty to oversee those outsourced activities.26  When the 
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contractor oversight function is outsourced, policymakers are further compromised and 

accountability of the government is frustrated. 

B. Oversight and Policymaking 

When the response to GAO’s report on inadequate oversight27 is to delegate that 

function to private contractors, DOD exacerbates the accountability problem rather than 

solving it.  If government does not have adequate personnel to oversee its outsourcing, it 

does not have adequate personnel to read the reports on outsourcing submitted by its 

private overseers.  Moreover, when the Vice President is the former CEO of a primary 

contractor in Iraq (Halliburton),28 the oversight role is essential.  DOD should ensure that 

the lack of adequate personnel at the policy level does not hinder the government’s ability 

to decide objectively whether to outsource in the first place. 

All firms, including government, confront the classic choice of whether to 

perform functions directly (in-house) or indirectly (through contractors).29  In 

government, to properly exercise the “make or buy choice,” however, both the function 

and the choice must be objectively examined.  If the function involves policymaking 

there is no choice to make—government officials must perform it.  David Walker, the 

Comptroller General of the Government Accountability Office, puts it: “War fighting, 

judicial, enforcement, regulatory, and policy-making functions should never be 

privatized.”30  Yet these functions are increasingly delegated to private hands. 

In the disaster relief and military settings, “tactical privatization”31 now gives 

private contractors the authority to perform enforcement and policymaking functions.  

Private contractors can now be seen not only on the streets of Baghdad, but also in New 

Orleans.  It has long been thought by conservatives and liberals alike  that the public 
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provision of security and the protection against disasters are public goods. 32  Actions to 

protect the commons often require a “special public trust.”33  When public duties are 

outsourced in this setting, that trust is compromised.  Thus, delegating the oversight 

function both diminishes the public role and raises constitutional concerns. 

III. The Case for Constitutional Governance 

Policymaking is reserved to the political branches of government through the 

separation of powers doctrine.  Inevitably, the structural Constitution is about governance 

or, more precisely, democratic governance.34  Separation of powers helps to ensure 

democratic governance in two ways: it assigns governing duties to separate branches, and 

it prevents those branches from transferring or reassigning those duties to others.  Much 

of the duty to govern is assigned to the Executive under Article II, where the Executive 

power combines with the Commander in Chief power.35  But all three branches are 

crucial players.  

A. Structural Controls on Administration 

Executive control over the administrative branch, that branch not mentioned in the 

Constitution,36 is assured in several ways.  The President works through a network of 

constitutionally defined deputies designated “Officers of the United States.”37  

Presidential control of these officers is ensured through the ability to require “the 

Opinion, in writing, of the principal Officer in each of the executive Departments”;38 and 

by the President’s responsibility to “take Care that the Laws be faithfully executed . . . ”39

But it is another clause—the Appointments Clause40—that does the most to 

protect against improper delegations of policymaking authority to private parties.  The 

President appoints Officers of the United States.  Congress, through the Senate, advises 
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and consents to those appointments.  This Clause provides several significant protections: 

it protects the Executive against Congress; it protects both branches against the 

“administrative” branch, and it also protects against the delegation of authority to private 

parties.  The Justice Department’s Office of Legal Counsel (OLC) usefully defines these 

protections as the horizontal and vertical dimensions of the Appointments Clause.41  The 

horizontal protections prevent the branches from aggrandizing power by exerting control 

over the appointment and removal of executive officials outside the limits of the 

Appointments Clause.42  The vertical effect is triggered when the Executive delegates 

power to outsiders.  It is this dimension of the Appointments Clause that is least well 

understood and will be elaborated upon in Section III.C.   

In sum, the President or a cabinet Secretary were to assign duties to private 

contractors that are normally performed by either principal or “inferior”43 officers, they 

would be delegating duties to those not covered by the Appointments Clause.  Officers of 

the United States are said to exert “significant authority,” which is inherent in, and 

exclusive to, the executive function.44  When the President appoints military officers, for 

example, their duties fall within the constraints of this requirement.45  Even junior 

officers (e.g., 2d lieutenants, ensigns) are subject to this requirement, though their 

command authority is limited.46  When they exercise command authority in conflict 

situations or assert force (including, for example, the interrogation of prisoners in Iraq) 

they perform significant duties in the sense required by Buckley v. Valeo.   

When these duties devolve to private contractors, constitutional responsibilities 

have been transferred without congressional approval.  Combat military actions, 

“warfighting,” by Comptroller General Walker’s description,47 are thus nondelegable 
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actions and the phrase “private military”48 describes a function offensive to the 

Constitution.  If Constitutional duties of this dimension are viewed as nondelegable, 

Congress may not provide the executive power to hire "private" officers of the United 

States.   But such a stringent rule may not be necessary.  If one mediates between the 

formalist and functionalist views of cases like Myers and Humphreys Executor,49 a 

middle ground emerges where Congress can expressly exercise delegating authority. 

In this way, the executive branch’s private delegations can be given legitimating 

effect.  Through congressional authorization, the branch participation goals of the 

Appointments Clause can be satisfied.  Just as Congress cannot add restrictions to the 

Appointments Clause (by applying it to removal of officials), the President cannot 

frustrate Congress’s power under the Appointments Clause by delegating officers’ duties 

to private contractors without congressional concurrence.  Congress’s interests under the 

appointments process are two fold: they include the power to oversee and, if necessary, to 

impeach the officers involved.50  The power to impeach is lost if the power is exercised 

by private contractors.  But if Congress consents to a transfer of public power to private 

hands, i.e., if it approves contracting out certain functions, it effectively accepts the loss 

of control such transfers imply.  Of course, this argument sidesteps the question whether 

Congress can effectively waive its appointments powers.  A strong view of the 

nondelegation doctrine stands as a barrier to such waivers.  But since Congress has not 

specifically authorized private military activities at this stage, the approval of such 

activities remains a central issue.  

Moreover, another constitutional provision appears to contemplate private 

military action under some circumstances, providing that Congress gives its approval.  At 
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one time, the Marque and Reprisal Clause51 anticipated private military activities through 

the employment of privateers.  But the executive could employ these contractors only if 

Congress approved.  Thus, even this clause provided a constitutional safeguard against 

the unilateral use of military power by the executive branch.  

On the civilian side, the OLC Memorandum cites only two “vertical” cases, 

neither of which is directly applicable to the contractor situation.52  The paucity of case 

law is not surprising.  It may be due to several factors:  the absence of any instances of 

policy delegations to private hands; the assumption that such delegations are within the 

executive power; or, more likely, procedural limitations like justiciability and standing53 

that limit the prospects of such cases. 

As a result, a constitutional principle requiring public responsibility for public 

acts has not been adequately developed.  Such a principle would depend on the courts 

embracing a corollary to the horizontal “anti-aggrandizement” principle that limits one 

branch’s ability to usurp the authority of the other.54  An “anti-devolution principle” 

would prevent the President from aggrandizing power at the expense of Congress by 

privatizing executive functions subject to the Appointments Clause.  To illustrate, 

consider that, in overseeing delegations of military authority to private hands, President 

Bush sometimes acts with, and sometimes without, congressional authorization.  On 

occasion, he may even be acting in the face of congressional restrictions (such as those 

posed by the Subdelegation Act, which limits delegations to officers of the United 

States).  When he does so, according to the principle just described, his authority would 

be at its “lowest ebb.”55
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The executive branch’s delegation of public power to private hands also occurs 

frequently in the domestic context.  Privatized actions are often not transparent in that 

setting, due to the vagaries of the contracting process and the inapplicability of the 

Federal Advisory Committee Act (FACA)56 and the Freedom of Information Act 

(FOIA)57 which publicize meetings and documents submitted to government.  If 

applicable, these statutes would help condition the President’s transfer of civilian 

policymaking authority to private hands and also protect Congress and the public from 

loss of democratic responsibility.   

But there are other constitutional provisions that can potentially challenge private 

delegations. 

 B. Due Process Limits on Private Delegations 

 The nondelegation doctrine has been largely unenforced by courts since the New 

Deal period.  However, the principle still attracts loyal adherents who would like to see it 

revitalized.58  If the doctrine were to reemerge, it could be reformulated to limit executive 

as well as congressional delegations.  At first glance, it might seem inappropriate to 

extend the traditional nondelegation doctrine to the contracting context. As Professor 

Vikram Amar has suggested,59 delegations become more problematic when they are 

harder to reclaim. Outsourced power can always, in theory, be reclaimed through 

contractual restrictions.  The contracts themselves can become instruments for structuring 

the delegated power.  Of course when contracts are open-ended, single-sourced, and 

long-term, as they have been in Iraq,  delegated power is not so easily retrievable. Thus, 

nondelegation theory alone may not be a sufficient instrument for constraining pervasive 

outsourcing.  Other constitutional provisions are available, however.  
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The Due Process clause may be invoked to constrain  privatization.  One of the 

most famous nondelegation cases, Carter v. Carter Coal,60 raised both nondelegation and 

due process concerns.61  Under the Bituminous Coal Conservation Act,62 district boards 

elected by coal operators and unions set wages binding on all coal producers.  The Court 

set aside this grant of decisionmaking power to private parties on both grounds.  So even 

if use of the nondelegation doctrine remains problematic when applied to contracting, due 

process considerations might lead courts to limit such delegations.63  What offended the 

Carter Coal Court was that the public interest was nowhere represented in a delegation 

that authorized private lawmaking.  As Professor Tribe has noted, “[t]he judicial hostility 

to private lawmaking . . . represents a persistent theme in American constitutional law.”64  

Of course, privatization is not exactly private lawmaking—the vertical delegations of 

governmental power to private contractors usually involve policymaking, not private 

decisionmaking in the Carter Coal sense.  But  when due process requires a 

decisionmaker, it usually requires a public actor.65  To this extent, when the grant of 

power has a public dimension, it can be viewed as “publicized” for due process 

purposes.66

C. Appointments Clause Limits on Private Delegations 

As noted above, the Appointments Clause could also serve as a deterrent to 

private delegations of significant government authority.  The Clause identifies those 

public officials who must conduct the policymaking business of government: Officers of 

the United States.  The Constitution divides those who work for the government into 

three categories: principal officers, inferior officers, and employees.67 The first two 

categories ought to be subject to Appointments Clause limitations on the outsourcing of 
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authority,68 whereas the jobs of employees are of lesser constitutional importance, and 

may be outsourced.   

Officers of the United States exercise “significant authority”69 under the Supreme 

Court’s decision in Buckley, which established three criteria for officer status: exercise of 

significant authority, duration of employment, and the permanent nature of the duties 

assigned.70  Since the case itself involved members of the Federal Election Commission, 

all three criteria were clearly satisfied.  The question for Appointments Clause purposes 

is whether these criteria are independent or alternative. 

This led to a debate between two presidential administrations.  The administration 

of George H. W. Bush adopted the “alternative criteria” view71 in arguing for the 

unconstitutionality of qui tam actions (private law enforcement).72  By asserting that 

significant authority under the Appointments Clause was both necessary and sufficient, 

the Bush I Office of Legal Counsel concluded that the private relator who initiated an 

action on behalf of the government would be exercising authority constitutionally 

reserved to the Attorney General.73

Adopting this strict reading would make it more likely that outsourcing decisions 

could be held to violate the Appointments Clause.  That is, if the exercise of significant 

authority were the sole Buckley criterion, many contractors would fall within its terms.  

The Appointments Clause question would become simply whether private contractors 

exercised significant authority, or “insignificant” authority, i.e., whether they performed 

duties of officers rather than employees. Private contractors delegated “significant 

authority” would, like qui tam relators, ipso facto become unconstitutional actors.74    
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To illustrate, consider the extensive government contracting undertaken by the 

administration of George W. Bush in the context of the Iraq war.  If all devolution of 

“significant authority” is forbidden, much of this contracting is constitutionally suspect: 

the private military cannot engage in warfighting on the battlefield, nor can contractors 

make policy for agencies.  

This argument, based on the OLC interpretation of Buckley embraced by the Bush 

I administration has weaknesses which were revealed in the competing interpretation 

embraced by the Clinton administration.  President Clinton’s Office of Legal Counsel 

expressly disavowed the earlier Bush OLC opinion and argued instead for the 

independent status of each of the three Appointments Clause criteria considered by 

Buckley.75  In so doing, the opinion primarily sought to preserve qui tam actions,76 not to 

opine on private delegations.77  Yet its conclusions are instructive for our inquiry here.  

Because qui tam actions  would not fail the second and third Buckley criteria, they would 

be constitutional under the Appointments Clause, so long as Congress expressly consents 

(as it did in the False Claims Act).  This consent is vital as a normative matter because it 

protects Congress’s role in the appointments process.  But if Congress has expressly not 

acted, in for example, the private contractor context or if it can be shown that Congress 

has acted to restrict delegations, then the Appointments clause can still operate. 

Moreover, the Appointments Clause not only requires significant authority to be 

exercised by officials, but it also requires these officials to take oaths to uphold the 

Constitution.78  The oath requirement is no mere formality: it is the way the Constitution 

separates public from private actors.79  Government officials, like Supreme Court 

Justices, the President and Members of Congress, take oaths to uphold the Constitution.80  
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While not all oath takers may exercise significant authority, the Constitution assures that 

no one who exercises significant authority is not an oath taker.  Moreover, these officers, 

once confirmed, are also subject to the impeachment power, a power Congress uses to 

oversee the executive branch.  If duties of executive branch officials are transferred to 

private hands, these delegatees become “unimpeachable” and Congress loses a 

constitutionally designed accountability mechanism. 

It is interesting to ask whether the unitary theory of the executive81 would accept 

this view of the Appointments Clause.  Recent commentary by Professor Sai Prakash, a 

well known unitarian, reinforces the Clinton OLC position in the qui tam context.82  As a 

matter of original constitutional intent, if Congressionally authorized qui tam actions 

survive, the Appointments Clause retains its controlling power absent that delegation. 

For those concerned about pervasive outsourcing, of course, the single criterion 

view staked out by the first Bush Administration would make it easier to sustain a 

constitutional claim.  All the President (or a Head of Department) would have to do to 

run afoul of the Constitution under this approach is delegate the duties of an officer of the 

United States to a private contractor.83  In the military setting, such delegations occur 

with regularity, because “officers” includes those who carry out battlefield assignments 

frequently delegated to security contractors.  Yet because qui tam actions have survived 

constitutional review,84 the Bush I “single criterion” view is less convincing.  This makes 

private contractor delegations less vulnerable since the other two criteria established by 

Buckley (duration and established roles) are rarely satisfied by delegations to private 

contractors.85   
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Still, even if delegations to contractors were to pass constitutional muster under 

Buckley’s nondelegation test, they might nevertheless run afoul of the Appointments 

Clause if Congress has not authorized them.  Statutes that authorize delegations of 

significant authority, such as the False Claims Act, are hard to find, arguably because 

Congress values its oversight prerogatives.  In the absence of authorizing statutes,86 

delegations should be subject to challenge under the Appointments Clause. 

This leaves principal officers, if not the President, at risk when they delegate 

significant authority to private hands.  In the civilian setting, consultants to agencies who 

do policymaking work may fall into this category.  For example, consultants who advise 

FEMA officials to contract for services actually make payments in disaster relief 

situations and prepare hurricane evacuation plans.87  Contractors may also conduct peer 

review processes for agencies and review, summarize, and prepare agency responses to 

submissions in rulemaking.  These seem like policymaking roles.  If so, the work these 

contractors do is potentially significant in the constitutional sense, and subject to 

Appointments Clause challenges. 

To be sure, government officials employ these contractors.  But these 

arrangements still raise some difficult questions: When contractors exercise “authority” is 

it “significant” or even “governmental” when it is submitted for formal approval to an 

official of government?  The official who approves is presumably exercising 

governmental authority.  Yet if the contractor does all the substantive work, e.g., prepares 

a policy letter and a government official signs it without change, can we be confident that 

he or she has exercised the constitutionally requisite authority?88  In other words, does a 

rubber stamp satisfy the Constitution? 
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D. The Distinction Between “Significant” and “Authority” 

Even if we show that private contractors do “significant” work, do we have to 

show that they exercise the constitutionally requisite “authority”?  The decisions made by 

contractors cannot usually take effect until a public official, who has sworn an oath of 

office, approves them.  It is the government official who makes the decision 

governmental.  Yet what precisely is required of such an official?  Surely the exercise of 

meaningful authority by Officers of the United States must involve more than simply 

endorsing the work of private contractors, and in many cases it does.  But some actions of 

officials in agencies like FEMA and others suggest that public officials are not always in 

charge.  The question is whether such failures are simply poor oversight and execution, or 

whether they rise to the level of unconstitutionally delegated authority. Bad management 

may or may not be unconstitutional governance.  

At one time the Supreme Court said that to exercise significant authority the 

government official must actually do the work.  By calling the Secretary of Agriculture to 

account when significant work was delegated to a lesser government official, the Court in 

Morgan v. United States89 (Morgan I) created a formidable legal accountability standard.  

The Court’s reasoning in Morgan I could be extended to private contractors since the 

case established a legal principle that he (or she) who decides must hear “the evidence.”90   

Of course, the Secretary’s delegates in Morgan I were public officials—either employees 

or “inferior” officers91—not private contractors.  Had the Secretary delegated power 

instead to a private actor, the Court surely would have disapproved.92  Moreover, the 

Secretary was acting in a judicial capacity when he delegated decisionmaking power to a 
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hearing officer.  Had he let a private decisionmaker exercise that power, the delegation 

might have also raised the due process concerns expressed in Carter Coal.93   

Although the requirement from Morgan I that those who decide must hear was 

later abandoned by the Court,94  the principle it established has inherent appeal in 

situations where decisions are delegated not to subordinates but to private parties.  It is 

one thing to use consultants to help set priorities or provide analysis.  Is is another to 

recommend management changes that are implemented uncritically.  Moreover, in some 

decision contexts like rulemaking, record and analysis requirements place on the agency 

official an enhanced duty to decide. 95   

The Court imposes a “hard look” requirement on agency decisionmakers in this 

context.96  Perhaps delegations to private contractors of the record compilation and 

analysis functions may be permissible, but delegations of additional authority—for 

example, analysis and drafting of the concise statement of basis and purpose—seem to 

outsource decisional authority.  Transfers of intellectual and decisional powers to private 

hands, even if the final signature remains with the government official, offend the 

Appointments power and frustrate principles underlying hard look review (which assume 

that the agency has an obligation to take a hard look before deciding).  Is is hard to see 

how these actions do not cross the significant authority requirement of Buckley. 

For separation of powers reasons, the courts may be reluctant to call the agency to 

account.  The Supreme Court is not anxious to embarrass the Executive, and it uses the 

“rule of regularity” to presume decisionmaker good faith.97 Yet the presumption of 

regularity, which can allow broad subdelegations to subordinates, only makes sense if it 

is limited to government officials.  Under the Subdelegation Act, “[t]here is no such 
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presumption covering subdelegations to outside parties.”98  A federal agency may turn to 

outside entities “provided the agency makes the final decision itself.”99  And in no event 

may an agency “merely ‘rubber-stamp’ decisions made by others under the guise of 

seeking their ‘advice’. . . .”100  In U.S. Telecom Association v. FCC, the District of 

Columbia Circuit limited the use of outside advice because it saw “the risk of policy drift 

inherent in any principal agent relationship”101 as incompatible with its role on judicial 

review.  The judicial review function is pointless unless it contemplates agency officials 

who themselves consider alternatives before deciding to take significant actions like 

promulgating rules.102

In addition, the Chenery principle,103 which requires that courts uphold agency 

actions based solely on the reasons given, connects the validity of agency action to the 

reasoning process.104  Agencies, unlike Congress, are bound on judicial review by the 

reasons they assert.105  And, of course, insistence upon a reasons requirement justifies the 

deference accorded agency actions under Chevron.106  When agencies choose among 

reasonable statutory interpretations under step two of Chevron, reviewing courts must 

defer to their expertise.  If the expertise is a function not of agency insights but of 

outsiders’ views uncritically adopted by the agency, the deference principle is frustrated 

and should not apply. 

Of course, it may be difficult to detect the influence of contractors on an agency 

decision, in part because not all agency contracts are easily accessible to the public, or to 

courts.  But where such agency contracts become known, and where the contracts 

authorize private actors to provide significant analysis, the decisions that result are surely 
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deserving of judicial skepticism rather than deference.  Deference is earned by agencies 

who engage in thorough analysis. 

The delegation of significant authority may have become an inevitable 

consequence of the privatization movement.  As argued above, the sole criterion Bush I 

view of Buckley is more hospitable to nondelegation challenges than are the independent 

Clinton OLC requirements of duration and scope of appointment.107  In situations where 

agencies employ private contractors on a regular basis to prepare, draft and reason out 

decisions, the contractors ought to be viewed as presumptively exercising significant 

authority.  The Appointments Clause, which forbids delegations of significant authority 

without congressional authorization, and the Court’s role in judicial review both demand 

that reasoned decisionmaking remain a nondelegable duty of agency governance. 

IV. Control of Privatization by Statutory and Regulatory Means 

 From the early years of the Republic, the necessity for the President to act through 

subordinates in the exercise of statutory powers was judicially accepted.108  The Court 

was reluctant even to determine whether the actions taken were themselves legal.109  

While the Court had more difficulty with the executive delegation of adjudicatory 

powers, that too has come to be accepted practice.110  Responsibility for adjudicatory 

actions has now largely been placed in the hands of administrative delegates who are not 

under direct presidential control.111

 Congress has an interest in controlling how the President delegates executive 

power to subordinates.  Conflicts between the political branches over how to control 

subordinate executive actors have long existed.112  Dean Elena Kagan has articulated a 

broad constitutional role for executive administration and management that reads statutes 
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as giving the President ultimate control.113  But Congress regularly places statutory 

responsibility in subordinates, in particular Heads of Departments, rather than in the 

President directly.  According to Professor Kevin Stack, however, this creates both a 

constitutional and a “statutory” executive.114  In the latter case, Congress retains a 

significant role in assigning decision responsibility that can rein in expansive notions of 

executive control over subordinates. 

But Congress also supports delegations directly to the Executive.  Congress has, 

for example, vindicated presidential acts that were initially taken without statutory 

authority.115  And, in general, Congress has cooperated with the President in permitting 

subdelegations of executive power to subordinates.  Through reorganization acts, 

Congress has recognized the realities of the modern administrative state by 

accommodating the President through express grants of subdelegation power.116  These 

subdelegations, however, were to executive officials rather than private contractors, who 

under Carter Coal were not thought to be appropriate delegates. 

Convincing rationales for limiting delegations to private contractors in the 

policymaking arena can also be drawn from both the Subdelegation Act and OMB’s 

practice under Circular A-76.117

 A. The Subdelegation Act and Private Contracting   

 The Subdelegation Act118 makes delegations to the President’s subordinates 

presumptively valid.  The Act reflects the pragmatic understanding of presidential 

management that the Hoover Commission endorsed.119  The Commission’s goal was to 

make government management flexible by allowing agencies to behave more like private 

employers.120  The Subdelegation Act supports that goal by granting to the President 
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presumptive power to transfer duties to officials.  It was designed to aid presidential 

management, not to limit the President’s powers.121  The Act does not address 

delegations to private contractors, even though the Hoover Commission sought to give 

government more of the powers of a private employer.122  In fact, by limiting delegations 

to officers or high government officials, it implied limits on outside delegations, rather 

than encouragement of them.123

It made sense for Congress to limit delegations to Officers of the United States.  

These are officials the Senate has in most cases pre-approved under the Appointments 

Clause and over which it retains some control through the impeachment process.  

Delegations by the President to those outside this category are forbidden by the Act 

unless they are expressly provided for by statute.  This approach ensures Congress’s 

continuing oversight of the delegation process consistent with the flexibility granted the 

executive under the Hoover Commission.124

 But the Act also helps set constitutional limits.  If no statute grants the President 

or a Head of Department the power to subdelegate policymaking authority to private 

contractors, the Subdelegation Act stands as an implicit bar.  If the President acts in the 

face of the statute, his power, while still perhaps constitutionally exercised, is greatly 

weakened.125  Administration interpretations have been consistent with this view.  Even 

where a delegating statute exists,126 it is not used to justify the delegation of inherent 

government functions.  Thus when Attorney General Ashcroft sought to contract out 

forty-eight program analyst and program manager positions responsible for grant 

activities, the OLC had to decide whether the delegation of those activities was statutorily 

and constitutionally permissible.  In determining that employees, not officers, held these 
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positions, the OLC reviewed Buckley’s “significant authority” requirements.127  The 

Attorney General concluded that these were not policymaking positions and permitted 

them to be contracted out.128

This exercise in responsible administration makes two essential points.   First, the 

executive branch honors the Subdelegation Act in its decisions to privatize.  Second, the 

executive branch assumes the duty to police the significant authority requirements of 

Buckley.  In exercising this responsibility, the President is fulfilling his oath to uphold the 

Constitution.  Were he to privatize policy positions he could violate that oath.  

Additionally, if the executive violated the Subdelegation Act by delegating significant 

duties to private parties without statutory authority, that decision could be reviewed by 

the courts.129  Assuming a proper plaintiff,130 the Subdelegation Act would support 

judicial review.  In fact, when read as both limiting and granting authority for presidential 

delegations, the Act assumes a central role in supervising the devolution of public power 

to private hands. 

B. OMB’s Circular A-76 Process 

 The outsourcing process established by Congress is actively pursued by the 

executive branch.  The President controls the contracting out of policymaking functions 

through the OMB.  OMB’s Circular A-76 process131 establishes a framework for 

evaluating contracting decisions, which Mathew Blum explains in detail in this 

volume.132  Under the Federal Activities Inventory Reform Act (FAIR Act),133 agencies 

submit bi-annual inventories of jobs that can be competitively sourced to private 

contractors.  Circular A-76 sets up the process for determining whether jobs may be 

competitively sourced.134  Government officials whose jobs are listed for outsourcing can 
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challenge the agency decision by establishing the superiority of their services, but judicial 

review has been restricted by standing arguments.135  This competitive contest between 

the private and public sectors has been encouraged and expanded by the Bush 

Administration.136

The A-76 process has clear limits which reflect the constraints of the 

Appointments Clause and Subdelegation Act: competitive sourcing excludes “inherently 

government activities.”  Though rarely connected, the phrase invites comparison to the 

exercise of “significant authority” under the Buckley case:  The definition of “inherently 

governmental activities” gives concrete dimensions to the concept of “significant 

authority.”  Circular A-76 defines these activities as: 

(1) Binding the United States to take or not to take some action by contract, 
policy, regulation, authorization, order, or otherwise;  

(2) Determining, protecting, and advancing economic, political, territorial, 
property, or other interests by military or diplomatic action, civil or 
criminal, judicial proceedings, contract management, or otherwise;  

(3) Significantly affecting the life, liberty, or property of private persons; or  
(4) Exerting ultimate control over the acquisition, use, or disposition of United 

States property (real or personal, intangible), including establishing policies 
or procedures for the collection, control, or disbursement of appropriated 
and other federal funds.137 

The use of private military contractors, such as Blackwater, clearly fails this test 

since their activities involve actions “significantly affecting life, liberty,” etc.  The 

Buckley requirement is worth comparing to this definition.  The two criteria that the 

Clinton Administration felt were independent in the Officer of the United States 

designation (duration and permanent position) do not appear in the A-76 definition.  Both 

the Clinton and Bush I OLC Opinions recognized this discrepancy and sought to resolve 

it by agreeing that the “inherently government activities” requirement may be broader 

than the Buckley requirements.138  That the executive branch (through OMB) has in place 
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a process limiting delegations to private hands that can be more strict than the significant 

authority requirement is itself significant.  It reflects a willingness to protect significant 

government functions, such as policymaking, from being contracted out.  And it shows 

that the requirement can be made operational from a management perspective.   

The following example helps show how the process works. 

The Seafood Inspector Challenge  

While government employees often prevail in A-76 contests,139 they usually do so 

by showing they are more competitive than the private alternative.  Thus, the focus is on 

the competitive outsourcing side of the ledger, not the initial inherently governmental 

activities determination.  Sometimes, however, affected individuals successfully 

challenge the agency’s initial decision to designate a function for competitive sourcing 

rather than preserving it as an inherent function.  When the National Oceanic and 

Atmospheric Administration (NOAA) decided to list the position of seafood inspector for 

competitive challenge rather than exempt it as an inherent function, the government 

inspectors whose jobs were at stake challenged the agency’s competitive sourcing 

designation.140  NOAA denied their objections. 

However, on appeal to the Department of Commerce (which oversees NOAA), 

the employees successfully asserted the inherently governmental status of their 

positions.141  The Department accepted their argument that inspectors were public 

officials who wielded discretionary authority under A-76 and not just employees.  

Interestingly, its position also garnered the support of the private fishing industry, which 

might usually be expected to favor privatization.  The industry, which paid for the 

inspection process, feared that private inspectors might not have the same credibility with 
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customers in the European Union and China where they exported much of their 

product.142  In their view, inspector credibility and wearing the badge of a public official 

go “hand in hand.”143  Thus, inherently governmental functions were equated with those 

government must perform not only to be legal, but also to be credible.  

This credibility argument has resonance.  It helped lead Congress to change 

airport security personnel into public officials under the Transportation Security Act.  

This change is an important counterexample to the trend toward privatization.  It shows 

that sometimes public solutions are widely seen, by the public and Congress, as both 

more reliable and more credible. 

V. Case Study: The Role of Government in Airline Security 

Before September 11, 2001, private airlines operating under FAA oversight 

screened passengers and baggage at airports as part of their overall service responsibility 

which included ticket agents, pilots, flight attendants, and maintenance personnel.144  The 

airlines did not actually employ the screeners as they did flight and maintenance staff; 

instead they entered into contracts with private security firms.145  Not surprisingly, these 

contracts went to the lowest bidders who often provided personnel lacking language skills 

and other qualifications (some were even convicted felons).146  The Department of 

Transportation Inspector General found that in the years prior to 2001 undercover agents 

could readily penetrate security at most airports.147  Indeed, just days after September 11, 

seven of twenty people carrying knives passed through security at Dulles Airport.148

It was against this background that Congress confronted the need to improve 

airport security.  Senators John McCain and Ernest Hollings introduced a bill to 

federalize the airport security workforce, which passed the Senate unanimously.149  The 
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bill required public employee screeners and also reformed the way law enforcement 

personnel were stationed at airport checkpoints.150  After initially supporting the Senate 

bill, President Bush shifted to an alternative House bill designed to limit the federal 

role.151  This bill would have installed federal supervisors at baggage and passenger 

screening checkpoints, but left the security workforce itself—the inspectors of passengers 

and baggage—in private hands.152  Ultimately, support for complete federalization was 

so overwhelming153 that the President relented. 

A. The New Consensus 

The Aviation and Transportation Security Act (ATSA) was passed by Congress 

and signed by the President on November 19, 2001.154  ATSA created a new department, 

the Transportation Security Administration (TSA), within the Department of 

Transportation, and gave the TSA responsibility for aviation security.155  The TSA was to 

federalize airport security screeners within one year.  Screeners were required to speak 

and read English, be U.S. citizens, have no criminal records, and be high school 

graduates.156  Screeners were also required to complete 40 hours of classroom instruction 

and 60 hours of on-the-job instruction.157  The act also provided for a pilot program to 

test private security personnel in up to five airports across the country.158  In addition, 

airports were to be allowed to apply to reprivatize (as part of the Security Screening Opt-

out Program) after November 19, 2004.159

The public employment status of airline security personnel counters trends 

towards privatization of government functions discussed above.  It is a prominent 

counterexample in a world of outsourced services.  Democrats and Republicans realized 

the need for some changes in the status of airport security personnel, but the scope of that 
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change led to contentious debate.  The Senate Democrats pushed for full federal 

employment.160  The House Republicans responded by proposing a bill that only partially 

publicized the security personnel.161  The White House sought to avoid what it saw as a 

needless increase in bureaucracy.162  Given the Bush Administration’s commitment to 

privatization,163 and opposition to unions,164 it is not surprising that they disfavored full 

federal employment. 

But that is what it got—in passing a public employment bill which added 64,000 

new federal employees,165 Congress was swayed by arguments that U.S. airports, like 

borders, should be patrolled by federal personnel.  The notion of private contractors 

conducting safety inspections struck both legislators and the public as a distortion of 

government responsibilities.  By equating airport security officials with custom officials, 

Congress in effect endorsed the values of oath taking, badges, and public service itself.166  

But the public status of TSA’s employees not only ran counter to the privatization trend 

in the United States, but to that in other countries with seemingly greater commitments to 

public sector solutions.167

B. The Values of Public Employment 

The preference for public security officials at airports reflects unease about 

private contractors.  Some members of Contress even raised questions about the loyalty 

of those employed by private firms to perform the inspection task.168  The statutory 

requirements of no criminal records and higher educational and training levels were 

meant to assure more reliable employees, and the requirement for U.S. citizenship was 

presumably meant to enhance loyalty.169
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Yet these requirements could have been required of contract employees.170  Since 

the privatization trend has already encompassed prison guards, military contractors and 

others who are as much a part of the security network as TSA employees,171 why curtail 

privatization in this instance?  Something more was at work.  President Bush, in his 

signing message, noted that “[f]or the first time, airport security will become a direct 

federal responsibility, overseen by [a] new undersecretary of transportation for 

security.”172  This uncharacteristic support for public solutions by a President committed 

to outsourcing can only be explained by the need to assure the public that airlines were 

secure.  A similar phenomenon was at work in the Seafood Inspector setting described 

earlier.173

But public status itself does not assure superior performance.  And carefully 

supervised private employees can be capable of effective inspections.174  The government 

might have approached the issue differently.  A careful analysis might have examined the 

nature of the jobs involved to determine whether they were “inherently governmental” or 

eligible for “competitive sourcing.”175  The OMB A-76 competitive sourcing process 

could have been employed to designate those jobs that were necessarily governmental 

and those that were eligible to be contracted out.176  The airport security function could 

have been divided into separate components that would isolate jobs appropriate for 

private contractors.  Inspectors with limited and nondiscretionary roles, such as those 

who check passenger baggage, would likely have been eligible for outsourcing.  Those 

who supervised (and exercised judgment and discretion) would have retained 

governmental status. 
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Yet, without requiring these “competitive” functions to be governmental, the goal 

of public reassurance might not have been achieved.  Public status enhances credibility.  

The presence of an inspector with government authority calmed the public and achieved 

the overall goal of the program.177  Government status reflects values that transcend the 

individual nature of the jobs being analyzed.  There is something in our democratic 

system that puts symbolic as well as practical value on public service.  It is what John 

Donahue calls “fidelity to the public’s values.”178

C. Privatization and Airport Screeners in Europe 

During the debate over the airport security bill it was observed that European 

countries used private inspectors at airports.179  European countries are known to be more 

public sector oriented and comfortable with statist solutions than the United States.180  

Yet, privatization of government jobs is a significant development in Europe.  Under the 

European Union (EU), the choice to employ public or private airport security personnel 

varies by state and the EU limits it role to setting common standards for airport 

security.181  These standards require public oversight but permit the employment of 

private contractors in the airport security setting. 

The standards cover use of airport security equipment, the requirement of 

background checks for security personnel, and provision for unannounced inspections of 

individual airport security arrangements.182  The choice between public or private 

providers of security is not dictated by those standards.  Thus, the function of baggage 

and passenger inspections can be delegated to private actors.  German law, for example, 

embraces a concept of “functional privatization” which allows entities to receive 

assistance from private parties.183  This delegation to private hands is not absolute 
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however.  Under German law, for example, the delegation must be supervised by a public 

official, administrative procedures necessary to protect individuals must remain in place, 

and decisions that affect individuals must be made by public officials.184

These procedural protections assure public oversight of the airport inspection 

process, but they also permit employment of private screeners at many European airports.  

Member state and EU common control standards help determine when public officials 

should be required to perform “public” functions.  They are reminiscent of the OMB’s A-

76 inherent government activities standards.185

D. Reconciling the Use of Public and Private Officials in Airport Security 

The United States has set limits in the kind of government jobs that can be 

privatized, not the kind that can be “publicized.”186  Functions that are “inherently 

governmental” are explicitly excluded from outsourcing.  The distinction between 

competitive and inherent functions is not easy to apply, however.  Indeed, the A-76 

process shares some of the ambiguities surrounding public service jobs under European 

Union law.187

Suppose TSA were to put public inspectors up for competitive sourcing under A-

76, as it might do if more airports sought exemptions from the current rules.  TSA 

employees would likely argue that they performed inherently governmental functions, but 

would they prevail? 

Security is a core role of government yet government still delegates aspects of 

that function to private hands, as the use of private security in Iraq dramatically 

demonstrates.  It is the level and degree of the delegation that must be analyzed.  The act 

of screening passengers or baggage is a limited assignment; properly supervised, it does 
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not seem to require a government presence.188  Certainly it does not in Europe.  And 

Congress could have voted the other way on TSA officials here—at least as to the 

inspection function performed by those officials.189  So the inspection function itself 

seems not to be inherently governmental. 

However, placing public oversight and control in private hands (outsourcing the 

entire process) is a different matter.  The Undersecretary of Homeland Security is 

required to perform these functions.  They are inherently governmental and thus 

nondelegable.  This would be true under A-76 and also under statutory and constitutional 

principles. 

The need for supervision and control are indicators of inherent functions.  While 

the actual inspections are relatively limited and discrete assignments that may be 

delegated,190 the responsibility to ensure proper performance by those officials remains a 

governmental one.  European countries permit private airport inspectors but only if they 

are controlled, trained, and overseen by public officials.  We seem to have reached the 

same conclusion.  In the limited opt out context for five airports that were exempted from 

the Act, the Undersecretary of Homeland Security still must oversee the private 

contractors.191  In this context, expanding the number of airport opt outs would not be 

problematic from a public-private responsibility perspective. 

1. Establishing Public Requirements for Airport Security 

If one were doing a simple make-or-buy choice,192 outsourcing airport security 

could be competitively bid to determine which provider would perform better and at what 

cost.  So long as the elements of the service could be measured and priced in advance, the 

case for privatization could be made.  Indeed, in terms of inspector quality, airport 
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security studies do not confer a performance edge on government over private 

inspectors.193   

The private advantage, if there is one, is confined to the actual inspection process, 

however.  Determining how privatized employees are supervised and trained remains a 

governmental function.  In the United States and Europe these jobs are placed in 

government hands in order to protect the public.  Public officials perform oversight duties 

that involve matters of judgment, control, and responsibility.  The harder their jobs are to 

describe in contractual terms, the harder they are to privatize.  At some level, they may 

even be nondelegable. 

Consider the earlier argument about the nondelegability of significant authority by 

officers of the United States.  In the military setting, those officers (lieutenants and 

above) perform functions that cannot be delegated but their subordinates (privates and 

non-commissioned officers) may, like airport inspectors, have their duties delegated to 

private contractors. 

The European Union’s airport security directives addressed these issues194 and 

Congress did as well in establishing the TSA.  Should decisions be made to privatize the 

airport security function, oversight remains the function of government.  Whether or not 

public oversight is effective can still be debated, but there is no doubt where the 

responsibility lies.  

 2. Applying Theories of Public Control 

Assuming that airport screeners perform delegable duties, how far up the chain of 

command can the public role be delegated without abandoning the government’s 

responsibility to govern?  John Donahue views this question from the dual perspective of 
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efficiency and public management.195  He argues for government to choose the best 

structure (public or private) necessary to assure accountability.196  In so doing, he grants 

the accountability criterion priority over efficiency in public decisionmaking.197

Accountability, in the form of process and oversight, has long been recognized as 

the necessary condition for effective privatization.198  Delegations to private hands that 

ignore the accountability criterion are inherently suspect, whatever their efficiency 

advantage.  But that broad proposition must be focused on the tasks at hand.  Since 

security is an essential public function, privatization must be integrated into that 

framework, not the other way around.  In terms of airport security, this requires a careful 

analysis of the various functions performed by the officials involved.  The crucial 

accountability/efficiency question is not whether specific arrangements are outsourced, 

but whether those performing the inspection functions are properly supervised.  As long 

as the delegated assignments are clearly defined and limited by contract,199 and the 

oversight function is publicly performed, the private delegation can be accommodated. 

VI. Conclusion 

This chapter has addressed questions about the threat privatization poses to 

democratic governance.  The examples provided raise concerns about a practice that 

sometimes ignores limits set by statute, administrative rules, and even the Constitution.  

The constitutional case reminds us that the government service is built into our 

democratic system.  The courts are involved because of the significant authority 

requirement Buckley placed upon Officers of the United States.  Across the last three 

administrations the executive branch has interpreted significant authority and related 

criteria of duration and permanency to be constitutional necessities. 
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Congress has a constitutional stake in this determination as well, since it 

participates in the process that creates Officers of the United States.  The Appointments 

Clause is the relevant constitutional requirement.  And Congress’s role is also seen in 

terms of the Subdelegation Act which tracks by statute the constitutional arguments.  The 

Act can be interpreted as a limitation on the power of the executive to delegate.  It 

supports a constitutional theory of nondelegation of inherently governmental functions to 

private hands. 

Privatization is also constrained under OMB’s Circular A-76.  That process not 

only fosters competitive sourcing, but also addresses the inherent nature of government 

activities.  Properly applied, the process can help restore balance to the private delegation 

movement.  Competitive sourcing surely adds a valuable dimension to government, and 

outsourced services are often in the interests of efficient public management.  But the 

limits upon competitive sourcing are constitutionally based—Buckley’s significant 

authority requirement is connected to the concept of inherently governmental functions.  

The challenge for government is to judge these delegations from the perspective that 

preserves the duty to govern in public hands.   

The story is not only about erroneous delegations of significant authority as may 

be happening, for example, with the use of private security firms in Iraq or contrators 

employed by FEMA or other agencies.  Sometimes the public solution is chosen when it 

need not be.  The airport security experience cuts in the other direction.  After September 

11, 2001, Congress and the President created over 60,000 governmental positions.  The 

reasons for doing so are important to understand as a political matter.  But they may have 

represented an overreaction to legitimate needs for public oversight and control.  The 
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TSA stands as a reminder that our political leaders sometimes see public solutions as 

more reliable and defensible in times of stress. 

Still, the pressures are more in the direction of excessive outsourcing of 

government functions.  Ultimately, government cannot function effectively if it fails to 

retain and adequately staff those positions that assure public control of public functions.  

The burden of this Chapter is to alert us to these changes and restore more balance in the 

public provision of services.  And it concludes that some duties are nondelegable or are 

delegable only with Congress’s participation.  In sum, governance is too important to be 

left to the private sector. 
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